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First. (a) A contract ‘wade October forh, 1896, - ea 
between the Berliner Gramophone Company “and. : 


the comp/ainant Frank Seaman. (b) Two contraets _ 
made between the defendant and W. C2Jones, one— 
dated September 2nd, 1895, which were transferred 
a and assigned by W. C. Jones, with the assent of 
the aan i States Gramophone ge hie this — 
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fendant, to . te Berliner Gramophone Company, 
which assumed Mr. Jones’ liabilities thereunder, 


which transfer and assignment was made to the - 


Berliner Gramophone Company long prior to the 
making of the contract of October 10th, 1896, 


between the com plainant Seaman ae the Berliner 


cree gate Compan y- 
™ 


Second. For an fitanetion’ Baivsint ux the odes. 
fendant, the United States Gramophone Com} pany,..... 
signing or incumbering its patents,” Re, 


_ from selling 
"or in any dealing with the patents or the contracts — 
E(a) and (b) made with W. C. Jones, assigned to and 


assumed by the Berliner Gramophone Company so- | 


as to indireetly affect what rights complainant 
may have under the contract of October 10, 1896, 
with the Berliner Gramopbone Company. 


i ne — = 


Third. For damages. 
a 
Fourth. For an injunetion restraining the 
United States Gramophone Company and_- its 
officers from earrying out orattempting to carry out 
the agreement made by certain stockholders of the 


Berliner Gramophone Company with certain stock- 


holders of the United States Gramophone Company 
for a pooling of interests, which bears date June 
5th, 1900, and from effecting, or attempting to 
effect, any consolidation with the Consolidated 
Talking Machine Company, or any other corpora- 
tion, and that the defendant be required to pro- 


duce and file its patents in Court, and for oree re=. 


diet. ete. } 
7 


To obtain such extraodinary relief, the eom-. 
plainant sliows that he brought a suit in equity in 
the United States Cirenit Court of Virginiaagainst 


the Berliner Gramophone Company, on the 25th- 


day of June, 1900, praying for an injunction re- 
straining the Berliner Giamophone Company from 
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forfeiting and cancelling the contract made -be- 
tween the complainant and the Berliner Gramo- 


phone Company, dated October 10th, 1896, re-. 


straining the Berliner Company from. doing busi- 


ness with any other person than the: pomplalnass | 
and for other relief. 


= 


That an  iajuaeeene Gondents lite, | as pray ed for 
has been granted. against ns Berliner amass 
ee es $5 es te 


= 
ya +E, 


“That the complainant herein songhee to make tbe 


United States Gramophone Company a party to 
that suit but failed for lack of jurisdiction. 

So far this defendant admits. tee 

The complainant avers further that certain stock- 
holders of the Berliner Gramophone Company and 
the United States Gramophone Company made an 
agreement with Charles Adamson of Fhiladelphia, 
dated June 5th, 1900,of a controllinginterest in the 
stock of those companies, whereby they are to be 
practically dissolved and a new corporation called 
Consolidated ‘Talking Machine Company of Amer- 
ica, the beneticial owners of the stock of which 
corporation complainant charges will be the old 
stockholders of the Berliner Gramophone Com- 
pany aud this defendant, the United States Gram- 
ophone Company. He further charges that the 
object and purpose of the agreement. made June 
5th, 1900, was to enable the Berliner Gramophone 
Company, by colluding with the United States 
Gramophone Company, to evade the preliminary 
injunction awarded June 25th, 1900. : 


The defendant admits that some of its stock- 
holders and some of the stockliolders of the Ber- 
liner Gramophone Company did agree in writing 
June 5th, 1y00, with Charles Adamson for a sale 
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and transfer to him of stock or a portion thereof 
held by them in the respective companies and that 
as a result that Adamson has now a controlling 
interest in the stock of defendant company and ase 


the Berlfner Gramophone Company. 


The defendant denies that the intent or effeet of 
that agreement of June 5th,1900 tobe to practically 
dissolve this defendant and the Berliner Saas : 

‘phone Company and to create the Consolidated _ 
ee —— Semeene of America in Hien 


thereof. eee 
* - Be « 


=_— 


_ Avers that it was not the tatirnt of the siceeinnane: 
“22 of June Sth, 1900, to affect or impair in any way — 
Ee the integrity; efficiency or charter rights of the de- 
| fendant, and that the organization of the Conseli- 
dated Talking Machine Company of America does 3 


not affect this defendant in any way. 


Defendant further denies that the Consolidated 
Talking Machine Company of America was organ- — ~ 
ized to collude with the Berliner Gramophone 
Company and this defendant, the United States ~ 
Gramophone Company, by the agreement of June: — 

Sth, 1900, and to evade the preliminary injunction 


awarded in the suit brought June 


25th, 


1900, 


against Berliner Gramophone Company and 
further disclaims the occult power to see twenty 
days in advance that that suit would be brought 
and the preliminary injunction therein granted. 


It is further averred by defendant that Charles 
Adamson sent out the circular exhibited to the 
persons who signed the agreement of June 5th, 


1900. 


Neither Adamson nor any of the stockholders of 
the Berliner Gramophone Company or of this de- 


fendant have been brought into court. 
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Complainant further sets out that on September 
2d, 1895, the defendant United States Gramophone 
Company made a contract with William C. Jones 
whereby it was agreed that the defendant herein 


would. transfer all its right, title and interest in. 


and to certain letters patent of the United States, 


the property of defendant, granted to Emil Berli- _ 
ner for certain inven tions and discoveries, in con--__ 
sideration. of certain. covenants. and conditions ~ 


agreed to be performed by Mr. Jones, which agree- 


ment was ratified by an agreement of even date 
made between Emil: peoriney and William c 


J ones. 


The defendant admits the making of both con- 


tracts, which are referred to. but denies that the. 


defendant agreed to tranfers all its right, title and 
interest as alleged, and refers to the text of the 
contracts to show their purpose. 


It further appears that the defendant made 
another contraet with W.C. Jones, October 4th, 
1895, setting forth the terms and conditions to be 
performed by him which the defendant admits and 
refers to for the particulars thereof. 


Tt further appears and is admitted that subse- 
qnent tothe making of these contracts the Ber- 
liner Gramophone Company was incorporated and 
that William C. Jones transferred and assigned to 
that company all his rights under those contracts 
und that the Berliner Company is now the owner 
of all the rights and privileges that William C. 
Jones had under those contracts and that the Ber- 
liner Company entered upon the execntion and 
performance of those contracts pore? to the 
terms thereof. 


It further appears that on the 10th day of Octo- 


ber, 1896, the complainant entered into a contract 
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with the Berliner Gramophone Company, which 
contract is referred to by defendant for particu- 
; larity and to which was attached copies of the two 
i contracts of date, September 2d, 1895, and a-copy 
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a of the contracts of date October 4th, 1895, between => ek 
mak the United States Gramophone Company and Wil- ae = ves 
: eee liam C. Jones: — Emil Berliner and a sores Spy tay e 
a a Jones. tee eae wae 
~i : 2a a. Se “a es See 
t wegen Pains a 
5 eee Te farther : a that the Siaplaieaee tabs Specs . See 
| : => “had no contractual relations with the defendant. s pee 
- : Fests 1 Seer _ herein but only swith the BerlinerGramophone Com-- -- = 
! ae. pany, with whem the sub-contract license of October. Ke 
: Se! 10th, 1896, was made, and that the defendant was = 
: | : —.> not privy thereto, did not ratify or approve thereof, ==... >? 
> eS, and was not-consulted or recognized when it was es at 
| oe made, and that all the riguts and duties of the de- ; 
ax fendant herein and the Berliner Gramophoue Com- 
2 pany, are set forth in the Jones contracts. 
- It appears that the contract of October 4th, 1895, 
ie which amended and modified the third provision 
~ | of the contract of September 2nd, 1895, between the 
* United States Gramophone Company and William 
C. Jones provides amoung other things as follows: re 
a) ‘It is agreed by the said second party that - 
= he or his assigns will diligently and in a busi- Z 
~ hess-like Manner prosecute the gramophone E 
business in the interest of the gramophone in- x 
pases petit ty BRE vention, and in doing so, he and they shal! be | 7 
Ae | 3 absolved from any fixed minimum amount of ea ee 
| | : royalting to be paid euawee? Sg Rae ae ee ee a 
~ ieee = Ne CE : = sages Ses des LONE ne 2 | e io 
3 is ($53 $24. The fireta provision of the contract of Seahonaioa: vas a8 
| : = 2ud, 1895, inconsideration of the royalty covenants 
‘ gave W. C. Jones, assignor of the Berliner Gramo- 
phone Company, the sole and exclusive right to 
manufacture, sell and deal in all the inventions of 
Emil Berlinerin relation to the recording and re- 
production of sound within the United States. | @ 
er Se ea : ae el a a 
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The second provision required William C. Jones 
to pay a royalty of 10 per cent. on the retail price 
to be fixed by him: ~ 

The fourth, fifth, sixth, seventh, eighth, ninth 
and tenth provisions relate to the exeeution of the 
contract. 3 ae : Bd 


* A= ae 
_ a 


The stevas th provision of the contract: is as i tel: 


Jows: ae = 
“It is hereby matally agreed by and between- 


first and second parties that in caseof the non- 


fulfillment of the obligations specified in- 


paragraphs second and third of this contract 
and assnmed by party of the seeond part, the 
party of the first part may give notice in writ- 
ing of such non-fulfillment, and upon the 
further failure of the said party of the second 


part fora period of sixty days from the receipt 
of such notice, party of the first part may de-: 


clare this agreement null and void, whereupon 
all rights given by said first party by said 
second party shall be considered as revoked. 
and in case of failure by party of the first part 
tocomply with any of the termsof this con- 
tract, the party of the second part may give 
notice in writing of such failure; and in case 
of the farther failure tocomply with the terms 


of this contract by party of the first part for a_ 


period of sixty days from the receipt of such 


notiee, second party shall he absolved from all 
obligations assnmed under this contract, roy-: 


alties due on goods sold excepted.” 


The agreement made between the com plainant. 
and the Berliner Gramophone Company, October. 


10th, 1896, referred to in the 16th paragraph of 
complainant’s bill, provides: 
1. Aslongas during the periek aforesaid 
(fifteen years), the dicensee (complainant Sea- 
man) punctually performs his covenants here- 
inartler contained, the licensor(Berliner Gram- 
ophone Company) shall sell exclusively to the 


licensee the gramophones and gramophone 
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goods aforesaid, in the territory hereinbefore 
allotted to: the licensee, at the prices and on 
the terms hereinafter stated, and shall not sell 
or deliver any of the gramophones, “c., to any 
other person or corporation. = * crust 
8. Aslongas during the period aforesaid 


the licensee. punciually performs his-eoven- 
ants hereinafter contained * * * -< the 


licensor shall fill all orders, &c., &e.- 


ees. comparison of Paragraph XVI of the bill with . 
the provisions of the contract will show the sup-. _~ 


pression by the complainant of reference. to the 


—!' 


very soul of the contract, the performance of the - 


covenants on the complainant’s part. to be per- 
formed. aS 7 See 

The XVII, XVUI and XIX Paragraphs of the 
bill are allegations concerning the business rela- 
tions of the complainant and the Berliner Gramo- 
phone Company after the execution of the con- 


tract of October 1Uih, 1896. 


The XX Paragraph of the bill alleges perfor- 
mance on the part.of the complainant, of the con- 
tract with the Berliner Company, the answer of 
the defendant herein makes sharp and decisive 


issue thereon. and alleges that thecomplainant has — 


not performed his covenants, and that his breaches 
and bad faith are the subject of the litigation be- 
tween him and the Berliner Gramophone Company 
in the United States Cirenit Court of Virginia, and 
denies breach on the part of the Berliner Gramo- 
phone Company. 


The XXI° paragraph of the bill is admitted. 
Relevancy denied. . 


The XXII allegation or paragraph of the bill 
alleges breach of contract on the part of the Ber- 
liner Gramophone Company, in that it has neg— 
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lected and refused and still neglects and refuses to 
deliver to complainant the gramophones and gram- 
ophone goods required by him in the pertarmante 
of said contract. 


The answer makes issue. -Relevaney denied: 


“The XXIII slagebinn or paragraph. of ‘the bill 


alleges that the complainant June = 25th, 1900, 
brought suit in this Court-against the Berliner 
Company praying for an injunction. restraining 
the Berliner Gramophone Company fromselling or 
delivering goods to any other ponen aes: coln- 
plainant. ~ ae 


‘The answer admits the allegation, except that 
the place of suit is Virginia, Western District. 


Down to the XXIV allegation, nothing whatever 
is alleged against the United States Gramoplione 
Company. 


Then comes an allegation that this defendant and 
the Berliner Gramophone Company bave conspired 
and confederated together and with sandry other 
persons : 

(a). for the purpose of injuring and defrauding 
the complainant, and 

(b). of refusing and causing to be refused to him 
the delivery of such goods required by complain- 
ant, and 

(c). likewise of forfeiting the contract aforesaid 
between the Berliner Gramophone Company, and 
the complainant, and 

(d), likewise for the purpose of forfeiting said 
contract existing between the Berliner Gramo- 
phone Company and the defendant. 


And for such purpose and in pursuance of such 
conspiracy, the Berliner Gramophone Company 
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has, since the date of the ee g of sand action 
against it, 

(a). sctved or caused to be served, ‘okie of the. 
cancellation of the- contract of October 10th, 1896, 
between the Berliner Gramophone Company and aa | 
the complainant, which-noticeéit is further alleged ~~ ee 
is insufficient’ and in non- Sanger ere ths the -=:»- Se: 

rat ms of the peerrast, and ae uo effect. Ba Be. 


aad im : = =e ae 


~ 


Feu > (b). That the dotoudent, the United States Grnca tt ie 

: ophone Company, in pursuance Of said conspiracy 

and agreement, bas served or caused to be served — are 

upon the Berliner Company, a notice of the can-— 

cellation of the contracts with the Berliner Gramo- 

phone Company, which complainant charges (1) to 

be collusive and frandulent, (2) intended to operate 

against the eomplainant in his rights, (3) was not 

properly given, und (4) was unjustified by terms 
of the contract. | 
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The allegations of conspirary and fraud are de-—-~_ : 
nied by the defendant ,and alleges that the Berliner : 
Grimophone Company did by virtue of the terms — 
of the contract of October 10th, 1896, with the com. 
pluinant, rescind and anuul the same by reason of 
the complainant’s breaches of that contract. 


The defendant further sets forth that under the 
contracts with William C. Jones,he or his assignee 
were required to actively prosecute and promote 
the gr: amophone business in the interest of the — 
gramophone invention. ‘hat the Berlmer Gramo-- 
phone Company assumed performance under the 
assigument from Mr. Jones, 


That under the contract this defendant received 
royalties from the Berliner Gramophone Company 
up to about May Ist, 1900, but that sinee no royal- 
ties huve been paid, and that as the business was ; 
not being actively prosecuted and promoted, the 
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defendant gave, August 23rd, 1900, notiee of re- 
scission, as it had a right to do under the contract, 
but that it being represented by the Berliner 
Gramophone Company that its failure to pay 
royalties was becanse of the injunction obtained 
by the complainant Seaman which disabled the 
Berliner. Gramophone Company from paving 
royalties, the defendant October 5th, 1900,recalled 
withont —— its notice of cance 


- The XXV sllegniton of the bil] sete ont that 
pursuant to the conspiracy, the defendant and the 
Berliner Gramophone Company have ineorporatod 
and caused to be incorporated a meee under 
the laws of New Jersey. sé 


(a). For the purpose of consolid: ating - the interest 
of said companies. vB 


(b). And of defrauding the complainant, 


(c). And are about to assign and transfer to said 
company, and to various and divers other persons, 
both severally and jointly the patents’ rights and 
interests of the defendant and the Berliner Gram- 
ophone Company. mi 

(d). For the purpose of defranding the complain- 
ant through the placing of said patents rights and 
inventions in the hands of innocent third persons 
without notice who could owe no duty to the com- 
plainant, and | 


(e) from whom complainant will be unable to ob- 
tain redress. 


a 


The answer absolutely denies this allegation. 


The XXVI allegation of the bill sets forth that 
neither the defendant nor the Berliner Gramophone 
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Company has any assets other than patents, and a 
judgment against them would not avail. 


This is denied by the answer. 


The XXVJI allegation of the bill avers no legal 
remedy, which is denied. 


The XXVIII allegation sets forth that the com- 
panies (sic) are threatening to cancel said contract 
with the plaintiff amd canse the same to be can- 
celled, and likewise cancel the contract between 
themselves and cause the same to be cancelled 
to the great léss of complainant and destruction of 
his business. Ses? a fe 


The defendant denies that it has threatened to 
eancel the contract of October 10th, 1896, alleges 
that it is not a party to the contract, has no power 
to cancel: the same, and denies -the other allega- 


? tions. 


The X XIX allegation of the bill sets forth that 
the complainant has demanded arbitration of the 
Berliner Company, who is threatening to change 
the position of the parties hereto in conjunetion 
with this defendant. 


~ This is denied, both as to truth and relevancy. 

The XXX allegation sets forth that the defend— 
ant has notice of the contract between complainant 
and the Berliner Gramophone Company, and that 
it has recognized and acted upon and under the 
same, and is fully conversant with the same and 
everything therein contained, having reeeived thou- 
sands of dollars from the complainant. 


The defendant admits it is familiar with the 
terms of the contract, denies that it has acted 


C. 
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upon it or been a party to it, denies that it ever re- 
ceived any money from the complainant. 


The XXX1 allegation sets forth that complain- 
ant has taken and paid for to the Berliner Gramo- 
phone Company goods of very great value. Like- 
wise has paid to the defendant, the United States 
Gramophone Company, through the said Berliner 
Gramophone Company vast sums of mouey for 
royalties, under and pursuant to the terms of com- 
plainaat’s coutract, and has thereto and in that re- 


spect as in all others, likewise fully: performed- 


said contract with the United States Gramophone 
Company on his part, as has also the Berliner 
Gramophone Company likewise performed its 
contract with the United States Company on its 
part. erat ‘ 


The defendant admits that complainant bought 
goods from the Berliner Gramophone Company. 
Avers that defendant has received royalties from 
the Berliner Gramophone Company under con- 
tracts of September and October, 1895. 


Denies that the complainant has paid to this 
defendant,through the Berliner Gramophone Com- 
pany or otherwise any royalties. Denies the per- 
formance of his contract with the Berliner Gram- 
ophone Company. Denies that the Berliner Gram- 
ophone Company has fully performed the con- 
tracts of September and October, 1895, assigned to 
it by William C. Jones. 


The XXXII allegation of the bill sets forth that 
if the United States Gramophone Company and the 
Berliner Gramophone Company are permitted to 
consolidate through a majority of the stockholders 
under the agreement of June 5th, 1900,and through 
the same stockholders to create the Consolidated 
Talking Machine Company, and thereby in effect 


gE et eee 
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accomplish a dissolution of the Berlinge Gramo- 
phone Company, and the United States Gramo- 
phone Company, the complainant will suffer inre- 
parable injury, and will be without remedy against 
the Berliner Gramophone Company in case e specific 
perfor mance is deereed. = 
ee seen ioe ae goa 2S 


The dcfentant answers “that the seosichskieas Soe 


agreement of June 5th, 1900,. has. been executed. > ~- a 
That the persons executing it are not. parties. to~ e 
this.suit. That this defendant was nota party to ee ‘i i 
that agreement. Denies the peg and. truth — = 
of the — therein set forth... “9=<* yoo | 
Defendant. Gerther raises the issue that-all the —- 4 
matters and things stated inthe bill areirrelevant, =~ SA 
immaterial and collateral and that the billisinsnfi- — — Ee 
cient as matter of law,in respect tothe suitbrougbt) # 
by complainant against the Berliner Gramophone 3 
Company. -* "| 
ae ; 
: > a 
: First Poin. oe 
The plaintiff has no standing in Court as E 
he was neta party to the contracts of Sep- a 
tember and October, 1895, made between | 
the defendant and Wiiliam C. Jones and bere 
assigned by him to the Berliner Gramo- 7 
phone Company which assumed the perfor- 2 
mance of his covenants. ae 
The contracts of September 2nd and October 4th, 
1895, made between the United States Gramophone =a 
Company and William C. Jones were under seal ee 
whereby each of the parties made distinct cove- ‘ 
SS SARS UAL: yee 0 La Be ect al ssc. Sen a | pe 


Raymond R. Wile 
Research Library 


ct 


= ee ee 
= 


15 


- nants, with an express: provision that Mr. Jones 
should form a company to take his place and 


assume. 7 Seca pret 


Fn pursuance of that covenant, the Berliner 
Gramophone Company was incorporated and there- 


upon substituted in Mr. Jones’ place and assumed 


the performance of his covenints with this defen- 
dant- ‘To these contracts and covenants the com- 
plainant Seaman is and always has be@n a stranger. 
All his contract relations were with the Berliner 
Gramophone Company under the contract of Octo- 
ber 10th, 1896, to which this defendant was like- 
wise a ntrenge: 

‘The aaeliaec Seaman is not a party to the 
covenants of the Jones’ contracts, neither has he 
any rights thereander by assignment or substita- 
tion. All his rights are to be gathered from the 
contract which he made with the Berliner Gramo.- 
phone Company which is an absolutely independ. 
ent agreement. If by any theory whatever it might 
be said that the complainant Seaman has a bene- 
ficial interest in the Jones’ contracts of September 
and October, 1895, still he has no standing in 
Court. 


Addison on Contracts, Vol. 1, page 28. 


~The covenantee is the proper plaintiff in an 
action on a covenant under seal; a stranger is not 
allowed to sue onacontract nnder seal on the mere 
ground of beneficial interest. : 
Hendrick v. Lindsay, 93 U. S., 148, 149. 
Douglas v. Branch Bank, 19 Ala.; 659. 
Hacket v. Smith, 5 Blackf., 69. = 
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Second Point. 


Even it be held that the complainant 
is properly before the Court, an injunction 
will not be granted where any rights he 
may have are protected by law. : 


The complainant invokes the injunction of this 


Court to restrain the defendant from transferring. 


its patents and rights thereunder, and asks this 
relief on the ground that the defendant threatens 


and is about to assign the patents toinnocent third. 


parties without notice, who could owe no duty to 
the complainant. (Par. XX V of the Bill). 


. The Court will not grant injunetive relief where 
a party is afforded protection by statute. 
os 

The complainant is afforded ample protection 
against all persons who might take patents by 
assignment from the defendant by recording the 
contract which he has with the Berliner Gramo- 
phone Company in the Patent Office at Washing- 
ton, which is notice to the world of whatever rights 
he may have.. 


See Sec. 4,898 Rev. St. U.5., Title Patent 
Laws. 


But whether it was recorded or not it will pre- 
vail over a subsequent license’or assignment. 


Continental etc. Co. v. Empire ete. Co., 4 
Fisher Pat. Cas. 428, 8 Blackf. 295. 

Farrington v. Gregory, 4 Fisher Pat. Cas., 
1] 
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Third Point. 


The Court will net grant or continue an 


injunction restraining an act which has. 


already been completed. 


An injunction is a preventive remedy. Its pro- 
vince is not to afford a remedy for what is past but 
to prevent future mischief. 1tis a general rule, 
therefore, that rights already lost and wrongs al- 
ready perpetrated cannot be corrected by injune- 
tion and that the party aggrieved must seek some 
other remedy for redress. 


Lacassagne v. Chapais, 144 U.S., 124. 
Uhesapeake &c. R. Co. v. Patton, 5 W. Va., 
234. 


It appears from complainant’s bill that the Li- 
cense contracts of September and October, 1895, 
between the U.S. Gramophone Company and the 
Berliner Company has been cancelled, annnlled 
and forfeited by giving the notice thereof reqnired 
bp the covenants of the contract and which the U. 
S. Company had the legal right to give. 


Cook v. Bidwell, 2 Pat. Office Gaz. 1083. 
Gibson v. Barnard, 2 Blachf., 388. 
Densmore v. Tanite Co., 832 Fed. Repr., 544. 
Seibert v. Detroit, etc.,Co.,34 Fed. Rep., 216. 
Rammacher v. Wilson, 26 Fed. Repr., 241. 
Dare v. Boylston, 18 Blackf.,548. 


The Court will extend the protecting powers of 
injunction to restrain a wrongful declaration of 
forfeiture where no justifying cause exists, 


Baker Mfe. Co., v. Washburn etc., Mfe.Co., 
18 Fed. Repr., 142. 
Goddard v. Wilde, 17 Fed. Repr., 845, 
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but will not-go to the extent of sustaining an in- 
junction upon the mere pretense that the notice 
given under the terms of the license contraet- was 
insulflicient and. no case enn be found to sustain 


such a contention. ~  - 


It appears, however, that after the notice of an- 
nulment was given by this defendant to the Ber- 
liner Gramophone Company, the “Berliner 


Gramopbone= Company protested against the 
annullment and forfeiture of its contracts and al-- 


leged inability to perform because of the injunction 
which was obtained against it by the complainant 
Seaman which prevented business from being done 
and thereupon the U. 8S. Gramophone Company 
recalled the notice of annulment reserving its rights 


- thereunder, - - 


In the face of such facts, the Court will not con- 
tinne an injunction at the suit of a stranger. 


Whalen v. Dalhhashmut, 59 Md.,250. 
4 Jersey R. R. Co. v. Cape May R. B., 34 
vids Equity, 164, 


Fourth Point, 


The complainant's bill and papers upon 
which the injunetion was granted do not 
show such a case as would entitle him to 
injunctive relief against a forfeiture in 
any eventasit does not appear that the 
complainant has offered to do equity. 


If it be assumed that the cumplainant Seaman 
has such a benelicial interest inthe contract licenses 


4 wee 
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but will not go to the extent of sustaining an in- 
junction upon the mere pretense that the notice 
given under the terms of the license contract. was 
insufficient and no case cun be found to sustain 
such a con teetion: oo 


It ania ewe er, that after the notice of an- 
nulment was given by this defendant to the Ber- 
jiner Gramophone Company, the Berliner — - 
Gramophone. Company protested against the 
annullment and forfeiture of its contracts and al-+ 
leged inability to perform beeause of the injunction 
which was obtained against it by the complsinant 
Seaman whieh prevented business from being done. 
and thereupon the U. S. Gramophone Company 
recalled the notice of annulment reserving its rights 
thereunder, ° 

In the face of such facts, the Court will not con— 
tinue an jnjunction at the snit of astranger. - 


Whalen v. Dahashmut, 59 Md.,250. 
bah \sarney R. R. Co, v. Cape May R. R., 
N. J. Eguity, 164. 


Fourth Poingé, 

The complainant's bill and papers upon 
which the injunction was granted do net 
shew such a case as would entitle him to 
injunctive relief against «a forfeiture in 
any event as it does not appear that the 
complainant has offered to doe equity, 

If it be assumed that the complainant Seaman 
has such a beneficial interest in the contract licenses 
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granted by the defendant to the Berliner Compiny™ 


as wonld entitle him to equitable relief against a 
threatened forfeiture of the primary license, he 
would necessarily have to show the Court that he 
was ready and willing to perform all. the obliga- 
tions of the Berliner Company thereunder, and 
thereby save the defendant from all pecuniary 
loss. : 3 


. 
ae 
fs 


The only possible theory npon whieh the com- 


plainant would be entitled to any equitable relief 


whatever against a forfeiture of the eontracts be- 


tween the United States Gramophone Company 
acd the Berliner Gramoplione Company would be 
upon the doctrine of subrogation, and that he has 
such a property right in that contraet that upon 
the Berliner Company incurring a forfeiture by 
reason of ifs failure to prosecute the business and 
by reason of its failure to pay royalties, that the 
complainant was willing to take the place of the 
Berliner Company dnd to pay such royalties. 


The moving papers show that up to the month 
of November, 1899,the complainant Seaman bought 
large quantities of gramophones from the Berliner 
Gramophone Company as its exclusive selling 
agent. 


The complainant Seaman himself shows in detail 
that since the month of November, 1899, up to the 
month of May, 1900, he abandoned and repudiated 
so much of his contract with the Berliner Company 
as gave him the right to sell gramophones, and 
only ordered the gramophone records. 


Ic further appears in the case that the complain- 
ant Seaman did not place the gramophones and 
gramophone records which’ he received from the 
Berliner Gramophone Company under his contract 
upon the market personally bnt turned the same 
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over to the National Gramophone Company, a cor- 
poration whieh he organized, which placed the 
goods upon the market np to November, 1899. 


It further appears that since the month of 
November, 1899, the National Gramophone Com- 
pany advertised largely that it had abandoned the 
Berliner Gramophone and had pnt an improved 
machine on the market known as the Zonophone, 
and from that time forward no gramophones were 
ordered by the complainant Seaman, but only the 
records. 


It further appears that the zonophone is a 
machine that was manufactured by the Universal 
Talking Machine Company, a corporation with 
which Seaman was connected, and that if not an 
infringement of the gramophone, was a rival 
machine, — . 


The complainant Seaman’s contract with the 
Berliner Company contained an express covenant 
on his part that he would not buy, sell or deal in 
any other dis¢ machine than the gramophone. 


Iris claimed by the complainant Seaman that 
he is not responsible for the abandonment of the sale 
of the Berliner gramophones by the National 
Gramophone Company, although that company 
was his creafure and ugent for the sale of these 
goods, and since such advertised abandonment by 
the National Gramophone Company of the Berliner 
gramophone and the substitution therefor of 
the zonophone, the complainant Seaman by bis 
own showing in detail has not bonght or 
placed upon the market any gramoplhones 
whateverin gross breach of his contract requiring 
him to sell these machines, but for six months 
prior to the forfeiture of his contract placed orders 
with the Berliner Company only for the records, 
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which might be used with the rival machine known 
as the zonopbone. 


The Berliner Gramophone Company during the 
time that the complainant ordered only Berliner 
gramophone records did not place those machines 


onthe market and sell the same because of its 


contract. with the complainant, making him the 
exclusive selling agent therefor. Thecomplainant 
nevertheless takes the ground that although he 
abandoned his couatract in part, the Berliner Gram- 
ophone Company was still bound by the contract 
on -its part to furnish him with records only, 
although by the failure on the part of the Berliner 
Gramophone Company to manufacture and sell the 
Berliner machines ineurred the liability of having 
its license forfeited. 


It is an elementary principal of the law of 
contracts that where one of the parties abandons 
performance of part of his covenants, the other 
party, by reason of such breach and abandonment, 
is immediately relieved from performance on his 
part. 


Notwithstanding this, the complainant Seaman 
boldly maintains that this principle has no appli- 
cation to him, and that while he could abandon 
performance of so much of the contraet as he 
pleased, the Berliner Company was still bound to 
furnish him with the records and could not sell 
these machines to any other person but him. 

An examination of the contracts between the 
defendant, the United States Gramophone Com- 
pany, and the Berliner Gramophone Company will 
show that the very fact that the Berliner: Gramo- 
phone Company was not placing upon the market 
Berliner gramophones rendered it liable to the 
forfeiture of the contract and of all its rights 
thereunder. : 


a 
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Upon the Berliner Company annulling the con- 
tract, the complainant bronght a suit against it for 
specific performance and obtained an injunction 
restraining the Berliner Company from selling 
these goods to any one but him, which fact is 
recited in the bill of complaint and the moving 
pupers and the complainant having thereby pre- 
vented the Berliner Gramophone Company from 
performing its covenants with the United States 
Gramophone Company insists by this suit that he 
13 in a. position toask a Court of Equity to restrain 
the United States Gramophone Company from an- 
nulling the contract with the Berliner Compiny 
for non-performance. The ecomplainant’s position 
in this case is somewhat analogous to the position 
of the défendant in Steum-cutter Co. vs. Sheldon, 
where the Court says: 

‘Phe defendants by their conduct placed 
themselves in such a position as, we think, 
both atlaw and in equity deprives them of any 
benefit they would have from the agreement so 
far as it relates to the additional machines. 
Quo ad hoc they defeated the very design and 
purpose which upon their own showing has 
any reference to the other branch of the sub- 
ject and which they here cluim constituted the 
inducement which moved the patentee to make 
the arrangement. They discontinued the use 
of the patented machine, which they had a 
right fo do, bué the doing of which points to 
their design and purpose of abandoning the 
coulract. They lay by for three years, doing 
nothing in the use of the invention so far as 
the machines which they had permitted to he 
used by the Rutland Marble Company as a 
thing in which they had no coneern, and then 

- allied themselves to the infringers of - the 
patents and the infringing machines. When 

i notified by the complainants that such ma- 
chines were a violation of their rights nnder 
the patent and that proseention wonld fol- 
low, they not only made no pretence that 

they. were acting under the contract, bunt 
set the complainants at defiance, securing 


3 
3 
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themselves against loss by covenants with 
the infringers, and _— persisted -in~ the 
piracy. Instead of acting in subordination 
to the contract with a view to preserving 
the riglits and advantages stipulated therein 
in their favor, ¢hey lent themselves, so far 
as in their power to the destruction of 
alt value wn the thing stipulated. In this 
view the defendant must be deemed to have 
abandoned theeontract * * * and theeom- 
plainant had a elear right in equity to aecept 
the abandonment -and hold them to its conse- 
quences. Thisis no hardship. The defend- 
ants chose voluntarily to allach themselres 
totheinfringing party, and when they did 
so they chose to meet the just consequences.” 


Steam cutter Company v. Sheldon, 10 
Blanch. 1; 5-Fisher’s Patent Cases 477; 
Fed. Cas. 13331. 

In the case at bar the complainant Seaman has 
allied himself with the Universal Talking Maebine 
Company and the National Gramophone Company 
in thesale of the rival and infringing machine 
ealled the zonophone, and is scarcely in a position, 
to suy the least, toask the Court to relieve him 
from the incidental consequences of a forfeiture 
and annullment by the defendant of the contract 
with the Berliner Company by reason of breach of 
the convenants to pay royalties and to prosecate 
the business, which breach was brought about by 
the complainant. 


Even if the complainant were free from all fault 
and was the injured party as between him and the 
Berliner Gramophone Company, still to be relieved 
from the consequences of a forfeiture of a contract 
to which be is not a party, he must show the Court 
that he is absolntely free from all fault and has 
done everything that he could do to prevent a for. 
feiture, and is willing to take upon himself the 


Raymond R.Wil 
_,_ Researeh Librar 


2+ 


- Eine, 4 


covenants of the Berliner Gramophone Company. 
It is true that forfeitures are not favored by the 
law and thatina proper case a Court of Eqnity 
will relieve against the consequences thereof upon 
the party asking to be relieved fromthe forfeiture 
paying the debt or royalties if any have accrued, 
unless by his inequitable conduct he has debarred 
himself from the remedial right. 


a 


However, in such a case as this, where the coven- 


ants are of such a nature that their value cannot ... 


= 


—_— 


be well pecuniarily measured, if the compensation —__ 


for a default cannot be ascertained and fixed with 
reasonable precision, relief against the forfeiture 
incurred by:its non-performanee will not under 
ordinary cireumstances be given. 


Gregory v. Wilson, 9 Hare, 683. 

Hills v. Roland, 4 DeGex, M. & G., 430. 
Croft v. Goldselimid, 24 Beaver, 412. 
Klien v. Insurance Co., 104 U. 8.. 88. 


“Tt is well settled that a Court of Equity will not 
under ordinary circumstances set uside forfeitures 
incurred on the breach of many covenants contain- 
ed in leases or of stipulations in other agreements, 
althongh the compensation for the resuiting injury 
eould not be ascertained without difficulty.” 


Pomeroy’s Equity Jurisprudence, 2 ed., vol. 
2 Sec. 450. 


The ground of the relief prayed for in the bill is 
fraudulent conspiracy between the Berliner Gramo- 
phone Company and this defendant to forfeit and 


annul the contracts of October, 1895, but even if 


there had existed a fraudulent conspiracy, the 
complainant will not be relieved against a forfeit- 
ure so caused unless he offers to make compensa- 
tion bythe payment of royalties and the performance 


aie Le, 
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of the covenants which the Berliner Company was 
required to perform. 


Eaton v. Lyon, 3 Ves., 693. 

Hilly. Barclay, 18 Ves., 5862. 

Hannan v. South London Water Co., 2 Mer. 
61. 

Bridges v. Longman, 24 Beaver, 27. 


= 


Noyes v. Anderson, 124 N. Y., 175.. 


= 
.- 
as 


In the last mentioned case, page 170, the Court 
Says: a 
“This relief will not be afforded in a case 
‘‘where the default and forfeiture have been 
“occasioned by the wilfnl neglect of the party 
“seeking it. Nor will it ordinaily be given 
‘where the breach is of a condition precedent‘ 


“although that rule may not be without ex- 
““ception.”’ 7 


Pomeroy in his Eqnity Jurisprudence, Volume 1, 
Section 452, 2d Edition, says that*‘while a default- 
ing party may thus acquire a tight to equitable 
relief from the conduct of the other party, he may 
also lose the right which otherwise would have 
existed as a consequence of his own conduct In 
a case where an agreement creates a mere pecuni- 
ary obligation so that a forfeiture incurred by its 
breach would ordinaily be set aside, a Court of 
Equity will refuse to aid a defaulting party and 
relieve against a forfeiture if his violation of the 
contract was the result of gross negligence or was 
willful and persistent. He who asks help from a 
Court of Equity must himself be free from inequit- 
able conduct with respect to the same subject 
matter’ and cites 


Hancock v. Carlton, 6 Gray 39. 
Clark v. Drake’ 3 Chand., 223. 
Horsberg v. Barker, 1 Peters 236. 
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Berliner Company,he does not offer to do anything 
to save this defendant from loss or to save a forfeit- 
ure. . The whole groundwork of equity is that he 
who invokes equity must do or offer to do equity, 
7 and wats the complainant does not do. , é : 
“ The iompiaieaake position ‘lieve is platens to. a 
that of one who takes a sublease to real estate at _ rie 
~ an ainual rent from one who hasa lease from the = Pat rs 
e _ owner at a lesser rent. In such ease it conld not be - ees Ste Ree ee ae See 
* said that upon a breach of covenant to ter renton tS ek eee ee eee es 
the part of the first lessee that the sublessee could | eet ers RS ESE Re es 
Ms _restrain the owner. from ejecting both of them ee Sng ee ees a : 
“while the sublessee litigated the questions with ae i Tsee 
“his lesser... All that he would have aright to. ask See eet eS Re Seas eee ee 
ar > would be to be subrogated to the rights of the orig- - eee 
: = inul Jessee upon assuming all the obligations: ‘of : 
=~ -cgach original lessee. _ Sat ios es - 
_ The complainant hes has not offered to assu me 
~ any obligation whatever to save the defendant» 
. from loss. He therefore, cannot involse equity,” 
peoause he has not done or offered to do equity. 
ee ae or ' Ag i 
ee =: 
. r Fifth Point. ose = ; 
ee + = ; z 
The rights of the complainant. to amy re-_ S “i ee 
lief whatever in the suit brought by him ) ne aoe 
3 against the Berliner Gra mophone, being in : ee : =] 
~ pore an injunction in the case at bar 3 Ss lap ee oy 
a -sheuld in any event be denied guntil the ¢ Sea 
- complainant has established his rights, if = 
_he has any, on his contract with® the Ber- x : ~ 
A liner ens, sree =t is y oS . 
So far as this defendant i is concer ned, ‘there i is at - 
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least very grave donbt that the complainant has 
stated 2 cause of suit, and in such a case, a Court 
of Equity is always reluctant tointerpose its sum- 
mary authority, for it is rather the duty of the 
Court to protect known rights than to establish 
new and ee ones. ; rE - -y 
a4 Am. & Eng. Ency. Law, title Pniuections..) : 
Vo). 20, Ist Ed. p. 799, and eases cited. mt ae 


az 


Es 


cu 
2 


“ae Sixth Poing, 


: Ts 
Ve pele 


The oeuanabionank in any view of the bill 


— 


of complaint is net entitled to an injane-~ 


tion restraining the consolidation of the 
defendant corperation with the Berliner 


Gramophone Company and the Consolida.- 
ted Talking Machine Company, under the 
stockholders,agreement of June 5th, 1900. 


a = : ; 

The billof complaint asks for injunctive relief ss 
to prevent consolidation on the allegation thut this : 
defendant intends to transfer its patents and rights 
tothe new company. We have already shown 
that the Jaw amply proteets a licensee under a 
patent against subsequent licenses. 


‘ ta 

So far as- the stockholders’ agreement is con- 
cerned for a pooling of interests that is an accom 
plished fact,against which no injunetion ean 
avail, whetherthe effect of that agreement amounts 
to a consolidation or not, but assuming for argu— : 
ment tliat it-does, then the new company succeeds 
to the rights, duties and Jiabilities of each of the 
precedent companies, whether arising ez contractu 
or ex delictoy und consequently the complainant 1 
will have lost no rights whatever. 
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Ridgway Township v. Griswold, 1 McCrary, ° 


151. : 
~ Washburn v. Cass Co., 3 Dill, 251. 
Barksdale v. Finney, 14 Gratt, 338. 
N. Y.,° &65°8. Co. ¥, “ipa, atone 39 
Barb., 289. 
and see 
Thompson on Corp., Vol. 1, Seet. 365. 


=" 
Py 


If there were no consolidation, bak: a transfer of 


_ the property rights in the patents to the new com- 


pany the law does not permit that the new com- 


pany might take the property as “innocent third 
_ persons without notice who could owe no duty’’ to 


the complainant as stated in the XXV paragraph 
of the bill, but on the otherh and in such a case the 
law imputes notice of any trust attached to it in 
favor of creditors or others and cannot claim thé 
rights of a bona fide purchaser without notice. 


Montgomery, &c.,R. Co. v. Brame) 59 Ala., 
139-154. 

The Key City, 14 Wall, 653. "= 

See Dictum of Manning, J.,quoted at length 
in Thompson on Corp., Vol. J, Sect. 376. 

See also Barksdale v. Finnie, (Supra) 


The complainant's whole bill is a miserable pre- 
tence upon which to invoke the aid of a Court of 
Equity, and upon close inspection and the appli- 
cation of the equitable principles invoked, leaves 
no foundation whatever upon which = ao 
of a Court of Equity might be based- 

It is earnestly snbmitted that hens is not a 
prima facie case shown in the bill and supporting 
papers and that the complainant is nobentitled to 
any relief whatever. ze 

The bill should be dismissed and the @ injunction 
dissolved. 

Respectfully submitted, 
PERCIVAL 8S. JONES, 
Of Counsel] for the: Deft., 
135 Broadway, 
NW. Y. City. 
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Raymond R. Wile 


Research Libram 
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United States Circuit Court of Appeals, 


FOURTH CIRCUIT. 
No. 4x9. 


UNITED STATES GRAMOPHONE COMPANY, ee 
APPELLANT, : ; 


vw. 


FRANK SEAMAN, ApPeEtier, 


* 


Appeal from the Clreult Court of the United States for the Northern District 
of West Virginia, at Parkersburg. 


* 


Brief and Note of Argument for the 
Appellant. 


STATEMENT OF THE OASE. 


It is only necessary to make a brief statement. of the” Pe 
facts alleged in the ‘original and amended and supplemental <3 ts Bi 
bills to enable the court to pass upon the questions of law ay 
raised by the demurrer, In substance the case is this, so 
far as made by the bill: bw 

That in September and October, 1895, the Appellant’ ss 
Company licensed W. O. Jones, under two written contracts, 
to manufacture and sell ‘gramophones” under patents © 
which it owned. This contract provided that Jones should © 
promote and prosecute the gramophone business in a busi- - 
ness way,and that he should do many other things men- 
tioned in the contract, which are not necessary to be 


repeated here, If Mr. Jones failed in the performance of — 
710-1 | 





2 


—= 


this and other obligations, the Appellant Company reserved 


toils the right to rescind the contract, alter notice, 
Mr. Jones transferred his contracts to the Berliner Gramo- 


phone Company, of Philadelphia, and it assumed the per- 


formimce of the covenants and stipulations made in his 
contracts or agreements. .The Berliner Gramophone 
Company made a contract on October 10, 1896, with 
Frank Seaman, whereby it give him the right to sell all 
of its product in the entire territory of the United States, 
except the Distriet of Columbia, and under cerfain condi- 
tions the right to have the machines manufactured else- 
Where, ‘This contract likewise contained a provision that 
Seamiin should, by his active efforts, promote the gramo- 
phone business, and, in ‘default on this account and other 
accounts, the Berliner Gramophone Company had the right, 
on the conditions named in the contract, to rescind it, 

The Appellant Company here was not a party to this 
last tamed contraet, though iis averred in the bill that it 
received large sums of money on necount of royalties pro- 
vided for in its contract with Mr. Jones; but itis nowhere 
wyerrod un the pleulinges that the Appellant Company sus- 
falned uy contractual relations with the appellee, Lhe 

erly (irattophone Company, hy a resolution of its 


Board of Direetors, rescinded the contract of October 10, | 


IHG. CL his tet Hppears by the allegation contained in the 
origtonl bof whieh this bil iuder consideration ig an 
Wile, | 


Seite thedl fiis MM dn the Mivcnit Court of the United . 


Sub tee fhe Western Disteier of Virginia to secure i decree, 


_the two comp 


eo oe, 


atl ape egiea sat 


is sought upon t) 


~ conspiracy wee 
phone Company t 


‘There are but f 
based : 


First. That the 


Company colludee 


contract, and the’. 
bill alleges, that: 


~ August, 1900, BAY 


purpose, to reseiy 
the gramoph 1g 
vided for by the 


. FE 


Second. Th 
| exist, beca 


‘Se. acord 
90 


ai 
ally 
a @ 


5S 


speed ally executing: the contract of Oetober 10,1896, and 0 BR 
TH fnlly te beaten Vfyes Dealiner ¢ ruMophons Company — BS 


‘¥ 


fropa WMatage Heap Tdie tr) oat op hone Bolly to any pers a aay ob 
somotter tha btnaseht Che sage complainant, Seaman >>" ae 
Wet tic tain witely he sche te eustrain the Appellant = 0 BF: 

Opa eeu prec dtd apy: thee Pont raet wredly : 


i = ~ i f 
age . =? F. = as - i 
=< 7 5 aa ms 
1 = — ~ | iam: Wins Tar’ 7 
EE teu’ : : i 7 *. = : = 
. . ” i 4 = i e t a 
+ Ue fi, ie 5 i 7 - _ 4 
J ‘ oa a, =, ao = we to — 
= er a eS 7 ae Sp mt my r = Jel 
ier il ae ~ d So ea E tose Bet 2 shied ~ ra. - 
, ¥ my! ier, ZL : Lt = hh | Ca rn *. 
ata e = = = # q “7 eee | at i a is a 
: = _— o ‘. aa 2 . = El Z ' - ht 
ae ri 4 q br a d - oi ie rn F ss 7 ay ad eh ir av _ 
= oe ti er ee ae 7 , 1 ee =) ng 
. omy = a —_ fo, “ a = a =I =, = ee = v 
e 
* 


ys 


pre 


a 


tee, os Ud 
phe ka tate 
‘state of: 
7] ‘ 7 


(he Borliner te SoS) * for: the’ Di 
| 


_ —s 
el 


a ? 
ete 
r Sel eR 


{ WNyptbe '} I; avec ff ; ts Ji: His i laa ah tr ety e af denies, This -reliof ve ar, ‘ i : a S39 het nit D 
aH 8 My Satie oP BREF Rhee BOD 


re 
fay: 
ery 3 es ee NES eo F aes wie as 
tc it See ame |SMI OMIM Rete onic 

rt r a! # ( 7 : * j i 

= é 7 | . ' 4 

— rT 


wo 





k ft F 


we 4 i, vy “i ‘rr, ie 

fe cqetiias agree 
a LCA Silt Ry Sata: 
Pain 
ow 



































ipany reserved 
ar Notice, 


is sought upon the ground that there was a fraudulent 
7 af conspiracy between the Appellant and the Berliner Gramo- 
liner Gramo- phone Company to end the contract of October 10, 1896. 


umed the per- ‘There are but two grounds upon which this allegation is 
stade in his . based : ) 


_ Gramophone 
~),. 1896, with 
tht to sell all 
Jnited States, 
ertain condi- 
factured else- 
fovision that 
@ the gramo- 


I'irst. That the Appellant Company and the Berliner 
Company colluded together to rescind and cancel the Jones 
contract, and the only evidence of this faet is, so far as the 
bill alleges, that the Appellant Company on the 23d of 
August, 1900, gave to the Berliner Company a notice of its 
purpose to rescind the Jones contract, on the ground that 
the gramophone business was not being promoted, as pros 
Le ne vided for by the contract, nor was the Appellant Company 
wa na ee [ recelving the royalties. to which it was entitled under the 
wha i BM, om contract. The theory of the bill is, that this notice of can- 
Rea celation was the result of a secret understanding between 
the two companies, and was not prompted by any business’ 
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oyalties pro- consideration. my 
a ane 4 Second, That the Appellant Company would ccase to 5 
‘dhipany Sty exist, because under the contract of June 5, 1900, between 3h a | 
«dl ‘ 1" oe certain of its stockholders and Charles Adamson, all of the | 4 Aad 
ie Vs | stock of that company was sold and canceled, and that, i 
ee | of its | _ therefore, the company would be without stockholders for 
din ca p its operation. This agreement is fully set out in the 

oil taan amended bill, and a reading of it will disclose the fact that 

eal it is nothing more nor less than the sale by stockholders in 
3 he ‘Gifte F | the two companies to Adamson of the stock held by them, 


iia senros are respectively, for certain considerations named by them in. 
EP ee 4 cs the contract. | | j | ere 
The Appellant Company was no party to the contractat. = «ss 
all. The bill does aver, however, that the whole pur. = 
‘pose aud scheme was to enable the Berliner Company to. 
annul the contract of October 10, 1896, ‘with Seaman.. On. - 


Company 






Sang | this state of the case Judge Jackson, of the Circuit Court 
Chis soligr a for the District of West Virginia, granted a preliminary 


emma’ ' injunction on October 4, 1900, without notice to the Appel- oy! 
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Fg TNE See asst fe 
lant Company, and upon a bond in the insignificant penalty © |... Here isa distinct 
of $500. >>. ‘and complete rer 

The Appellant Company sn atsia this bill ou November |... Machine Company 
6, 1900, wherein it denicd the allegations of fraud and - ) ss Qompany and thed 
collusion, and insisted that it had no relation, contractual ~ ; and were without as 
or otherwise, with Seaman, and that, being a stranger, he | this allegation the a 
could net maintain the suit. On the 24th of January, — 4 He! - Consolidated Palkia 
without notice, Seaman was permitted by an.order of the | proper ‘party defenda 
court to file an amended and supplemental bill, in which, " because i itis beyond» 
after stating the main purposes and allegations of the oe oe Appellant Cont 
original bill, he set out in so many words the agreementof = | Reales (p, 63 of ther 
June 5, 1900, between Adainson and the several stock- i as pores ty 
holders of the Appellant and the Berliner Companies, re- ) Haar ene ede Deka Nes | 
spectively. In substance and effect the averment of the ee aris Me ee a, GROU 
amended bill is, that under the agreement of June 56,1900, Sty Se aon, es “ 
the Consolidated Talking Machine Company of America fo REA hay a hae Ba 
had been organized, and that it lad absorbed the Appeent ag That 7 ne. Y daa 
and the Berliner Companies; so that— _ Avnerica,. the! Baxi 

‘ ~ Adamgon.apd | 16 8 









“all the corporate liahjlitics and obligations of both 


: companies are now bound to be observed, performed =~ mes of Janet 5, 1£00, a 

; and carried out by the Consolidated Talking Machine » 3 ~ dispensable imal 
Company of America, as fully and effectually as iterate See ae ve 
(hough such liability and obligations were originally = | "Lsi GARI oa? ate eeees 
ichmbent upon the said Consolidated Talking — | orphat | he. pli 


Machine Cova of America” (Paragraph 11 of | 
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Sinended Bill, po i va z " pets 

ae Lee pasa aS ae which iow mpats 
fithe 2th paragraph (p. 40), the allegation is made that, iy a We hs eur oe 

"the Consolidated Talking Machine Company of ee 

Aiertoa, beenme responsible for any violation of the = 

tertis af the contract of October 10, 1896, and that. om | 


yuo wd said contract, Uho said Consolidated Talking 
Machine Company of America, by virtue of its absorp- — 
Hien of the said Berliner Gramophone Company and + 
the United Stites Gramophone Company, stands inthe 
shoes of cuch of said companies, having succeeded — 


foullof the rights of and bound by all of the tat 
vations of said companies. 
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Here is a distinet allegation that Seaman has an adequate 
and complete remedy against the Consolidated Talking 


Machine Company of America, and that both the Appellant 


Company and the Berliner Company have ceased to exist, 
and were without assets or means of operation. Following 
this allegation the amended bill declares in terms, that the 


Consolidated Talking Machine Company of America is a : 


proper party defendant to this suit, but can not be made such, 
because it is beyond the jurisdiction of the court. To this bill 
the Appellant Company filed its demurrer, at the March 
Rules (p. 53 of the Record). The grounds of demurrer are 
substantially as follows: : 


GROUNDS OF DEMURRER. 
. ; | 
That the Consolidated Talking Machine Company of 
America, the Berliner Gramophone Company, Charles 
Adamson and the several persons who signed the agreement 


of June 5, 1900, are not only proper, but necessary and in. 
dispensable parties to this suit. 


II. 


— That the plaintiff, by his amended bill admits that the 


Consolidated ‘Talking Machine Company is a proper party, — 


by which he must have meant that it was a necessary party eRe 


to the suit. . 


ITT. 


That the plaintiff avers that he has a full, complete and ~ 


adequate remedy against the Consolidated Talking Machino 


Company of America, because he alleges that, notwithstand- a3 


ing the absorption of the Appellant Company, his remedy 
can be successfully asserted against the absorbing company. 


~The bill distinctly alleges that the existence of the appellant _ 
company is merely nominal and is not real in point of fact. © 
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That no person can maintain this suit, which in effect is 
to annul the agreement of June 5, 1900, except a stock- 
holder; in other words that a mere stranger, such as the 
bill shows Seaman to be in this case, can not maintain the 
suit. ' 
Taking up now éese several grounds of demurrer in 
the order mentioned, we submit to the court: 

(1) That the parties named in the first assign- 
ment by us of grounds of demurrer, are not only 
proper but necessary and indispensable parties to 
this litigation. 


We understand the rule to be this: 


“Tt is a general rule in equity that all persons 
materially interested,. either legally or beneficially, 
in the subject-matter of a suit are to be made purties 
to it, either as plaintiffs or as defendants, however 
numerous they may be, so that there may be a com- 
plete decree which shall bind them all, By this 
means, the court is onabled to make a com- 
plete decree between the parties, to prevent 
future litigation by taking away the neces- 


sity of a multiplicity of suits, and to make | 


it perfectly certain that no injustice is done, 
either to the parties before it or to others, 


who are interested in the subject-matter, 


by a deeree, which might otherwise be grounded ~ 
upon a partial view only of the real merits. When- 
all the parties are before the court, the whole case 
may be seen; bul it may not where all the con- 


flicting interests are not brought out upon the plead oe . 


ings by the original parties thereto.” ~ 
1 ee 


; .  Story’s Equity Pleading, See. 72, 9 
; 1 Danl. Chancery Plonding & Practice, 240 of seq... 
quoted with approval in the case of Gregory 
v8, Stetson, 133 U0, 8., p, 684. aie, Or, Bs 
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10, 1896, between Seaman and the Berliner Company, ok ess t 
when that company is not a party to this suit, and 4 es & 
also to interfere with the legal rights of the stockholders ; 73 
who signed the agreement of June 5, 1900, when these sock & 
stockholders can not be brought before the court. Adamson FAD ye 
is denied the right to engage in a large business transae- eh *S7 ey | 
tion, and he ean not be made a party to the suit, and it is et "me 
sought to destroy the Consolidated Talking Machine Com. BARE. Sey ca a 
pany of America, when that company is confessedly a neces- | Bees “4 
‘sary part to the suit. ) fice Ee 
In Collins, M. F. Company vs. Ferguson, 54 Fed, Rep. : ips fon eee 
page 721, it is held thus: aR TE Sit > 2 
“If the rights of the parties present can not be eee 
adjudicated without prejudicing the rights of the - as pai Se 
absentees, the court can not make a decree.” eee es Sh 
| 1 Bearded | 
Tt will be argued that under the 47th Equity Rule, where, oy.) ae i 
other persons might be deemed necessary or proper partics "ee eee). he 
to the suit, but ean not be mado such, because they are be- ts & 
yor the jurisdiction of the court, the court may, in its dis- ark ; = 
cretion, proceed without making them parties, and in such a: S 
case, the decree may be without prejudice to the rights of ‘oa - 
the absent parties, This rale has been passed upon and its hae tah) ; 
effect adjudicated by the Supreme Court of the United sek es : 
States in the case of Gregory va. Stetson, supra, ea a 
Mr, Justice Lamar has this to say on that point: ; 
“The general question involyed therein hasbeen == 
before this court a number of times, and it is now gps 
well settled that notwithstanding the statute referred pa oe 
to and the 47th Equity Rule, a circuit court can ecient: 3 


make no decree in a suit in the absence ofa party , ~) Bis 
whose rights must necessurily be affected thereby.” SR 


rhe 
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Tho case of Shields rs. Barrow, 17 Howard, 130, ete, is 
cited in support of this proposition. That case seems to be 
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the leading authority in the United States court on the 


sult. 


question of who are necessary or indispensable parties to @ 


As before stated, this suit, in effect if not in form, is 
brought to annul the contract of June 5, 1900, because it 
secks to prevent the performance of that contract by the 
stockholders who have sigued it, without having those 
stockholders before the court. ‘The case of Shields va, Bar- 
row, supra, holds, that: 


“A bill to rescind a contract, can not be 
maintained where the effect of the suit would 
be to set it aside as to the parties before the 
court and leave it in full force as to persons 
not parties to the suit.” (See page 139). 


This case of Shields vs, Barrow, is cited with approval in 
the following cases : 


22h 


Conly vs. Wells, 33 Fed. 209, 

Jessup vs. Illinois, ete, RR., 36 Fed. 739. 

Consolidated Water Co. v3. Babcock, 36 Fed. Rep. 
248. 

Donovan vs. thinypition, Be U.S. App. att, 85 Fed. 
72. 

Kindig vs, Deane, 97 U, 5. 425, 

Barney vs. Baltimore, 6 Wall. 284, . 

Dank vs. Carrolton RR., 11 Wall. 631. 

Ribon vs. Railway Co., 16 Wall. 40. 

Christmas va. Russell, 14 Wall. 80. 

llorida ws. Georgia, 17 How. 508. 

Wlorence Sewing Machine Co. vs, Singer Mfg. Co,, 8 
Blatch. 128, ete, I. C. 4884. 

Taylor vs. Holmes, 14 Pod. R. 515, 

Judson vs, Courier Co., 14 led. R. 545. 


All of these cases sustain the proposition that the circuit 
vourt could make no deeree unless it'could get before it all 
of the parties necessary to enable it to decide and finally — 
determine the entire controversy, and do complete justice 


Ae 
iit) 


‘ “hy nituaili the “a 


amined, although: 


: Manufacturing oe) 
be mada. f in, ag a 


iL an o fan 


xo ae 
| ~ Company y from 4 
por - Octaen 806 





- 


aaj 


P -_ 2 
Fl il 
= ? . “ . 
2) 7 a 7 * ‘ 
a \. r 7 -_ 
i" 
* 
‘= = . s 
2 
a Lae 
® _— . —, 
Fl > nts . 
7 Pi : ate . 
ft f - -. 




















of Jessup vs- Mlino: 
sublessee, wlio had j 
an indispensable. pa 
against the lessee | 
ties seem to be una 
nor the 47th rule y 
decree if the ease cp 
the litigant parties 
some other persons, 
reach, and in such 
no decree whatsoey; 

Inthe ease of Ca 
U. 8. 249, the cou 


absence of of aa 











any subsequent: 
In the ease. rs 44 










on a 



















ae abt ne ce <3 








Se. 

S o. 
gee 
os 
_- 


vies =e. 








oid 
ae ee 
























he ta 
















_} States court on the 
spensable parties to a | 
ffect if not in form, is 
ne 5, 1900, because it 
that contract by the 
vithout having those 
Pg of Shields vs. Bar- 


antract, can not be 

of the suit would 
3 parties before the 
force as to persons 


— Bee page 139), 


sited with approval in 
fie: 


§ pea. 739, 
oo 36 Fed. Rep. 


8 Av 391, 85 Ved, 
6. 
ba | 
— Vall. 631. 
all. 450. | 
dl, 80, 
p08. 
Singer Mfg. Co, 8 
es i 
Re B16, 
ed, R. 545, 
Seation that the circuit 
it ‘could get before it all 
‘it to decide and finally 
and do complete justice 


pen 





oh y = es 
ea a i: ’ e 

oe : ’ > 
has : : 
Jf : 


an 






big Pega 
i a ? 


i de 
ae 





Le | 


en 
me 
ri 
\ 


a 



















by adjusting the rights of all parties involved, In the case: | ee 
uf Jessup vs. [linois RR. Co,, supra, the court held, that a an 


sublessee, who had agreed to assume the original lease, was 
an indispensable party in an action by the original lessor 








against the lessee to enforce the contract. These authori- ~ 3. ey 
ties seem to be unanimous that neither the act of Congress )? Bee es 
nor the 47th rule will enable a circuit court to make any Dit Sy 
decree if the case can not be completely decided as between 1 ae 
the litigant parties, on account of an interest existing in | Se i 
soine other persons, whom the process of the court can not ; me cat 35 
reach, and in such a case they hold that the court can make oe ie Pe 
no decree whatsoever. yo ise S 3. 
In- the case of California vs. the Southern Pacific Co., 157 eae | 
U. S. 249, the court refused to take jurisdiction in the i. a Key ; 
absence of of parties whose rights, in effect, would be deter- at Pah. ; ak b 
—anined, although théy would not be technically bound in oY aioe 
any subsequent litigation in some other suit, ci Ne 
In the case of Florence Sewing Machine Co, vs. Singer 2S Ailes & 
Manufacturing Co., supra, it was held that no deeree could SiON . i ; ee 
be made in a ease between a licensor and licensee of ao. 2) ee 
patent, where the co-liccnsors are not before the court. Allo. Oe ‘S tg 
these cases go to the point insisted upon, that every person ~~ eS ny. a | 
who is necessary to enable the court to finally end the eon- Nemo =e 1% 


ath a 


troversy must be before the court. The court must not ~~ tux 
only be able to make a complete decree, such as will bind  - nie 
ae Td x Se 
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all of the parties before it, but such a decree as will‘end the _ Sethe | te 
present and avoid future litigation. The finding of the 9 = 2°) ‘ss 
court must be.so conclusive und binding as to prevent SSS Bee 
future litigation, pie se “i mae 
The allegation of the amended bill is that thers haa beon ae 
a fraudulent transfer by the stockholders of the Appellant oe 
Company of their several holdings of stock to Charles — Gi = +" 


ETE 


Adamson, and the purpose of the bill is to prevent the cou- 
summation of this alleged fraud by restraining the Appellant 
Company from rescinding the contract of September and 


October, 1895, and from making any other contract with 
710—2 
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any other person, if the effect of such contract would be to 
end the contract between Seaman and the Berliner Company 
of October 10, 1896. The case of Judson rvs. Courier holds 
“ny substance and effect, that all parties to an alleged fraudu- 
lent transfer must be before the court to authorize a deerce.. 
The facts as disclosed by the original and amended bills, 
are, (hit Adamson has bought a majority of the stock. He 
has the right to demand of the company such an adminis- 
(ration of ity affairs as will be most beneficial to him. If 
the resvission of the contracts of September and October, 
1885, will be beneficial to him, he and the other stock hold- 
ers have the right to require the directors of the Appellant 
Company lo tke the necessary steps to bring about that 
result; otherwise his stock would be valueless, because the 
patonts, which constitute the basis of the value of the stock, 
an not be utilized if this injunction is permitted to stand. . 
It would be contrary to all principles of equity to say that 
the stockholders can not compel the directors, who are their 
agents, to so administer the affairs of the company as that 
their best interests will be subserved. Now suppose, as mM 
point of fact is (rue in Hits case, the court lays its hand 
upon (he Appellant Company and restrains it from doing 
anything that will bring about a cancelation of the con- 
tracts of September and October, 1895, would not this affect 
Adamson in a most serions way? It would make his stock 


wortliless until the litigation ended. His interest laysin 


the fact that the patents, which alone make his stock valu- 
able, must be utilized, and their utilization’ depends upon . 
the uction of this court, beeanse, look at it as you will, it — | 
ix songlit either to set aside and make of no effect the CON 
tract of June 5, 1900, or else to prevent its consammation. | 
The stockholders who have signed the agreement of June 5, — 
1900, can do nothing with this injunction hanging over. 
them. ‘The bill, however, declares that the agreement of 
June 5, 1900, is a complete transaction. If this/is true 
then Adamson isa necessary party lo the suit, if as a mat- 
grays 
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ter of fuct the main purpose of the suit isto affect in any 


way whatsoever the contract under which he claims. 

If it istrue as alleged in the bill that Adamson has 
transferred this stock, acquired under the agreement of 
June 6, 1900, to the Consolidated Talking Machine Com- 
pany of America, then that company is a necessary and 
essential party, because its hands are tied by this injune- 
tion which operates upon the Appellant Company, and pre- 
vents it from doing anything which the interest of either 
Adamson or his assignee, the Consolidated Talking Machine 
Company of America, may require or demand. We fail 
to apprehend upon what principle this court ean, by the 
exercise of its injunctive process, absolutely stop the execu- 


tion of the contract of June 5, 1900, thereby preventing — 


the stockholders who signed that agreement and who con- 
tracted to sell their stock, from carrying it out and likewise 
preventing Adamson from the execution of it on his part, 
in the absence of all of the parties to that contract. The 
rights of these stockholders are imperiled if not vitally 
uflected and destroyed by the injunction that the court: 
has issued in this case, beeause no injunction can be made 
in this case without affecting the rights of the parties under 
the contract of June 5, 1900, There is a class of cases 
which hold that if a decree can be made without affecting 
the interest of the absent parties, the court may proceed, 

but it is respectfully submitted that in this case no decree 
can be made without directly affecting all of tho parties to. 
the contract of June 5, 1900. 

(2) The plaintiff by his bill admits the odntention: 
that the Consolidated Talking Machine Company 
of America is a proper party to this suit. Ifitisa 
proper party it is a necessary party, because there - 
is no distinction between the two terms “proper” 
and ‘‘necessary” where those terms relate to par- 
ties to a litigation, ‘he only reason. given here is, that 
the Consolidated Talking Machine Company of America is- 
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oe beyond the jurisdiction of the court. We think .we Nave da mx a ee hea is. a hits own: 
demonstrated that this is not y‘sufficient excuse,and we =f . dispose ofa F 
uppeal, notin vain we think, to the authority of Shields vs, ve the cor Meo 
Barrow and Gregory vs, Stetson, aes; | is the subject” 


sold in Be 


‘There can be no question of the right of a sieebllan 16 hey tee cme, VV directora 
sell his stock to whomsoever he pleases and at whatsoever ~ whatever, ‘or d: 
price, and upon whatsoever terms he may select for himself. —— Wo iS end transfer, 
Now, these stockholders of the Appellant Company, or, _. ‘facilities are 
according to the bill, a large majority of them, have sold { property of the 


- from the domi 


their stock to Charles Adamson, and Adamson, according does his land a 


to the averments of the bill, has sold the stock to the Con- 


solidated Talking Machine Company of America, and the Epon od 
bill declares that if this contract is permitted to be consum- : Be, _Tippeenn 
mated, it will result in the practical rescission of Seaman’s Fe eae os 
contract of October 10, 1896. This is the sum and sub- $F | “If ik ba tans that’ i 
stance, indeed, the pith and essence of the plaintiff’s con- | _ pany of America ig be 








tention, and yet this court is asked, in the face of the | only arises out of | 














admission of the bill that the Consolidated Talking Ma- aud establishing: he 
chine Company of America is a proper party, to lay its ¥ ~“-seribed it and hedged 
oa injanctive hand upon the parties to the contract of June 4, | ~ this court from nsgu 
‘By any ; sik fa Z 1900, and thus prevent thém from the execution of a con-  _ ! that thereisnét ano 












tract which they had the right to make; and this, too, in to redress any WI 






























the ubsence of the parties whose interests are thus to be iY fered, Phere 1 pvtst 6 
vitally and ruinously affected. We earnestly submit to the Shy ‘a, court, arn i 
court that the plaintiff on his own admission must submit — co Wrong: ‘which ‘ips 7 
to u dismissal of his bill. re e * threatened with at th : 
There is no contention in the bill, and there can be none | _.. this. braneh | ‘of ti re. 

from 9 legal standpoint, that the stockholders could not sell = § ee of the ‘billy: thet he 

rh gs aie as their stock, but it may be well on this point to refer the ... § © pany of Ameria is | 
ee Ned Be | court to some authority touching the rights of stockholders. «the averment of the: bl 
be Ee, i “The right to transfor his shares is incident to 4 ily of stock of he Ap 
ye Py eae every shareholder and is as auch the. right of a 3 of the Consolid ited 
Hirector as of any other member.” he Sere ics “it is sotight, i. a 
2 Thompson Corp, 2301, ty ker ‘tail thie ent 

163 U.S. 31, Wigs i ge RE 
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fhink .we have _ | is his own private property, which he may soll or. ny 
dxense, and we | dispose of as he sees proper, and over which neither . a 
» of: Bhiolda ve: the corporation nor its officers have any control, It 
yo is the subject of daily commerce and is bought and 
ree sold in market like any other marketable commodity. tee cg 
_ stockholder to The directors have no control or dominion over it | 
“Vat whatsoever — whatever, or duty to discharge in reference to itssule . 
lect for himself. | anid transfer, unless it be to see that proper books and a Bese 
F Company, és. facilities are furnished for that purpose. As the 2 as 
Hee halte acd property of the individual holder, he holds it as free on Bee a0 
nen, from the dominion and control of the directors as he Oe ae 46] 
on, according | does his land and other property.” , ae aE 
ek to the Con- 17 Am. & Eng. Eneye. of Law, 106, citing the ‘ aire f 
aerica, and the . cause of — 5 te: 
I to be consum- i, Tippecanoe Co, vs..Reynolds, 44 Ind. 515. eane sf 
on of Seaman’s | | ; ) : a 
anand enh If it be true that the Consolidated Talking Machine Com- 2 yee 
Tntaintiff’s con- pany of America is beyond the jurisdiction of this court, it Re ae 
> the Fane of thes: | only arises out of the fact that the act of Congress creating | rei rd 
{ Talking Ma- and establishing the jurisdiction of this cou rt, has so circum: “h = 
arty, to lay its scribed it and hedged it about with limitations that prevent. | fet 
(fact of June 5, this court from assuming jurisdiction, but it does not follow : . a 
Shiota scone : » that thereisnotanothercourt clothed with jurisdictional power: } : a Hee af 
nd this, too, in to redress any wrong that the complainant may have suf- eres | z ee 
fore thas to be fered. There must be a court and of course we know there LA S 4. fs \ 
y submit to the isa court, armed and clothed with power to redress ally. ©. yin ee ae ips ts ae ‘: 
nm must submit / Wrong which any citizen may have suffered or may be sae lee ee Res ‘As cur .. 6 
Pe Ah | threatened with at the hands of any other citizen. We rest 5) Weta eS 
ere can eo things this branch of the argument absolutely ou the admission - BRIE ome ‘ : ee 
es could not sell of the bill, that the Consolidated Talking Machine Com. — Ok Bi 
~ nt to refer the | pany of America is a proper purty, because, uceording to. © 6 Bi. We 
of stockholders. | the averment of the bill, it is the present owner of a major- > Mes a a Se 
gis incident in | ity of stock of the Appellant Company and in the absence a ng a 
ne oi right of a of the Consolidated Talking Machine Company of Amorica, © | Vas 
Ti Te a F it is sought by the bill to nullify and destroy its rights | 
: aa ee ae acquired under the contract of June 5, 1900, . Oe | 
ee | (3) Seaman’s only remedy, on the admission of © iste 
a ae | the bill, is against the Consolidated Talking Ma- | 
fan nateidual chine Company of America. Tho bill avers that the 
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rights of the complainant, under the contract of October 
10, 1596, can be followed to and pursued against the Con- — 
solidated Talking Machine Company of America; and 
further, that the existence of the Appellant Company and | 1 
the Berliner Gramophone Company is a mere nominal -—— § mado been! ee. 
thing, beeause of the fact that these two companies have | ance of any: ‘of the asa 
been swallowed up and absorbed by the Consolidated Talk- | Company, and that) % 
ing Machine Company. | and this Appellant 
Our contention, therefore, is,on the admission of the bill, to the institution of: 
that the proper remedy—indeed, the only remedy—of the ) Talking Maehine | Com 
complainant is against the absorbing company, Will this ae ()) Seaman, bein 
court take the time and trouble to investigate a voluminous a. —sétthiis: suit,.; pine: our 4 
record in order to see what relief can be given against a = stockholder eal: ‘maint 
deal company? If the company is dead, then its corpse | , = =main conienticn in th “1% 
can not be resuscitated for any practical purposes. It is no | summation of ie ‘ 
answer to this proposition to say that this court is without | Seaman's. ‘cont : 
jurisdiction to give any relief against the Consolidated for the court. 
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Company, because the ohyvious reply is that, while that may Kae by. a “minority of s ‘ot 
be truc, there isa court which will have jurisdiction of the . solidation. by. a! tnale 
Consolidated Talking Machine Company of Amerien, Fim he ‘suits whore as ularbof 


The single question presented to this court is, whether or | prevent. i, ‘anjorth ng 


not the Consolidated Talking Machine Company of America, "minority. hig: is oy 
by virtue of its absorption of the Berliner Gramophone Com- 2 _ ninarity’ of stookh bot 
pany and of the Appellant Company, has assumed and be» | ff * beca ause. of ue egal 
come liable to perform the cbligations of the contract of ro | ote ed: has’ 
Jr ph aap bier Beas 5. October 10, 1896, and the bill declares in unequivocal terms) : 
~ Beka) ae aes that such is the case. Testing the plaintift’s right, then, by ~ 
ig ae ode Beets his own declaration, we submit to the court that his remedy 
is against the Consolidated ‘Talking Machine Company, and 
not against our client. If his statement be true, that the 
Consolidated Talking Machine Company of America- takes _ 
‘all of the privileges and rights of the Berliner Gramophone 3 
Company, but subject to its obligations to carry out its con- . i 
tracts, then there can be no doubt that that company can @ inherent peeunias y 
be sued and held responsible for any breach of the contract matter of tho eon ry 
jot October 10, 1896, Certainly, in any event, that company i 
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must be a party, not only because of its interest, as we have 
maintained heretofore, but also because the Appellant Com- 
pany would be entitled to relief over against the Consoli- 
dated ‘Talking Machine Company, in the event it should be 
mide responsible in this or any other suit for the perform- 
ance of any of the assumed obligations of the Consolidated 
Company, and that relief would be given in the same suit, 
and this Appellant Company would not be turned around 
to the institution of another suit against the Consolidated 
Talking Machine Compauy in order to get its relief. 
(4) Seaman, being a stranger, can not maintain 
this suit, and our contention is, that no person but a 
stockholder can maintain the suit. Observe again that the 
main contention in this case is, that the execution and con- 
suminition of the agreement of June 4, 1900, will destroy 
Seamun’s contract of October 10, 1896, It is important 
for the court to differentiate this case from a suit brought 
by a minority of stockholders to prevent threatened con- 
solidation by a majority of the stockholders. Thero are 
suits where a court of equity will by the injunctive process 
prevent & majority of stockholders from squeezing oul the 
minority. This is because of the inherent interest of a 
minority of stockholders in the subject of controversy, and 
because of the legal interest which the minority has in 
the matter. It has been held by the Supreme Court in, 


a number of cases, that there can be no accomplished 


consvlidation without the unanimous assont of the 


stock holders. 
21 How. (U. S.) page 44, 
Clearweather vs. Meredith, t Wall. page 25. 
95 U.S. 319. 


Therefore it is thata court of equity by reason of the 
inherent pecuniary interest of a stockholder in the subject 
matter of the controversy, will at his suit lay ila injunctive 

_ process upon the unlawful usurpation of: power of a eor- 
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poration, at the instance of ‘a majority of the stockholders, i # eel to mish an a alogatidy 


in an ellort to bring about a consolidation with some other amended and supplemental. 
corporation, without the assent of all of the stockholders. the Appellant Company he 
The true test is the legal pecuniary interest in the preven- _ October 10, 1896, and recog, 
* tion of the accomplishment of an ulira vires act. This the benefits accruing theref 
rule, however, does not apply to a stranger to the trans- definite a declaration ° ‘can: -] 


It seems almost childish to argue the proposition There is no averinent of the” 1 


action, 
that «stranger in interest to the corporation could prevent | Company recognized said. 
the stockholders of that corporation from either selling or what benefits it receives 
| their stock or voting to consolidate their interests with some miunuer it recognized the me 
other corporation. Even if it were conceded that such an | An inspection of the eon 
act: would be unlawful, still the stranger in interest would 1895, will show what the ri 
not be entertained by a court of equity, ) are. There is no. ilegadie 
There is no stockholder before this court complaining of } . has made any other’ — 


Its rights, fixed by its 


the alleged consolidation of the Appellant Company and 
royalties, and these royalti. 


the Berliner Gramophone Company with the Consolidated 













~ Talking Machine Company of America, So far as the alle- | and furnished its only sou 
vations of this bill show, there is ne complaint upon the | hibitory clause j in either of oi 
part of a single stockholder, but certain it is, that there is f° pellant Company that. cou | 
not a single stockholder invoking the aid of this courtin © ¢ those contracts by Jones to 
this proceeding to prevent the full and complete consum- pany, nor is there any ela 
mation of the agreement of June 5, 1900. If the company fl have prevented the. Berl 
or companies are about to consolidate as alleged in the bill, | making its contract of Octut 









then the only remedy to prevent the consolidation, even if - pellant Company he ne oH : 


ultra vires, would be either a suit by a stockholder to enjoin: ff vent, the making of} ied : 
the consolidation or a suit by the State to vacate the char mere fact that the Be at te i 














ter, Upon the round that the uel of consolidation was CON © . 4 ae to it royalties. fora. m 
“ trary to public policy and tended to restrain’ competition - ze @ sounder the contract: of Octoba 
- “ia Le tit 
and thus to create a monopoly. ages lish, any: ‘relations Teh 






A person, however, who sustains no dsnecceinl rlation i aie’ Seaman, It madg a Rae On 


















to the parties in interest, nor who holds any beneficial in- Mi _ from whiat. source ils /oye 

terest in the stock, will not be heard in a court of equity to me ties of the Appellant a 

prevent a consolidation of two or more companies, even’ lished by the contraats ; 

thougl the act of consolidation may be ultra vires, There . |. The mere allegation’ tha 

is no pretense that Seaman has any contract with the \)° Seaman’s conimet, or tha f 

United States Gramophone Company. The nearest ap- | | Seaman’s rights thereunder! 
“a! 710-8 
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ye stockholders, proach to such an allegation is the ninth paragraph of the Ud chats 
with some other | amended and supplemental bill, in which it is alleged that leh 3 abe | 
ie stockholders. the Appellant Company here knew of the agreement of its | ‘9k o 
~ «in the preven- j October 10, 1896, and recognized, acted upon and received inte =e 
vires act. ‘This | the benefits accruing therefrom. Surely so vague and in- i 
er. to the trans- | definite a declaration can have no effect upon the court. ivi 
» the proposition | There is no averment of the manner in which the Appellant it | ay 
yh could prevent Company recognized said contract or how it acted upon it, i - = 
my either selling or what benefits it received under it, or how and in what 3 tt 
iteresis with some manner it recognized the right of complainant thereunder. | Be 
Ps im that encis ke | An inspection of the contracts of September and October, He 
in interest would ) 1895, will show what the rights of the Appellant Company nh . 
att are. ‘There is no allegation that the Appellant Company Hk 
mT complaining of has made any other contract than those. 3 mi | 
ant Company and | Its Tights, fixed by its contracts, were to receive certain Fe 
~ the Consolidated | royalties, and these royalties constituted its entire revenue, ce 










and furnished its only source of income, There is no pro- 
hibitory clause in either of the contracts signed by the Ap- 
pellant Company that could have prevented a transfer of 
those contracts by Jones to the Berliner Gramophone Com- 


Bo far as the alle- 
complaint upon the 
} it is, that there is 









tid of this courtin 

d complete consum- | pany, nor is there any clause in the contract that could 

i it ‘ib Romany , have prevented the Berliner Gramophone Company from 

g alleged in the bill, making its contract of October 10 with Seaman. ‘The Ap- 

jnsolidation, even if pellant Company had no right to object to, much less pre- ed | 

p ekholder to enjoin vent, the making of the contract with Seaman, and tho use “ih Ths 

» to’vacate the char- mere fact that the Berliner Gramophone Company has paid oes a ca 
S ysolidation was Con | to it royalties from moneys received by it from Seaman S EBS YU). 42 | 

restrain competition under the contract of October 10, 1896, can in nowise estab- - AS fee 38 A ie. . 

soak lish any relations between the Appellant Company and =~ PEN a is 

) contractual relation Seaman, It made no difference to the Appellant Company 9 = be 

408 any beneficial in- from what source its royalties came. ‘The rights and liabili, > 

n a-court of equity to ties of the Appellant Company can only be fixed and estab- © > sg) ei 

3 lished by the contracts of September and October, 1895, Ra 


19¥@ companies, even 
be ultra vires. There 
ay’ contract with the 
ye The nearest ap- 


The mere allegation that the Appellant Company knew of 

Seaman’s contract, or that it recognized the contract and 

Seaman’s rights thereunder, or that it received in the shape 
710-3 . | 
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of royalties moneys from the Berliner Gramophone Com- 
pany, which it received from Seaman, can not, it is sub- 
mitted, establish any right in favor of Seaman against the 
Appellant Company. There is an utter absence of any 
contractual relation between Seaman and the Appellant 


Company. 
It isa matter of no consequence, that its royalties came 


from) moneys arising under Seaman’s contract with the Ber- 
liner Company. Seaman’s contract was made subject to the 
provisions, in express terms, of the contracts of September 
and October, 1895, and Seaman had full notice of what 
those contracts were, because copies of those contracts were — 
attached lo the contract of October, 10, 1896. There is no 
ground of complaint that will give Seaman a standing in a 
court of equity. This question of who may maintain a suit 
to prevent the ultra vires acts of a corporation or its officers 
has been the subject of investigation by the Hon. Judge 
Jackson, in an application to him for an injunction. 

Ile held: That to entitle a party to relief by injunction 
against the illegal or fraudulent proceedings of corporate 
officers, the party seeking the relief must be a stockholder of 
the corporation, | 

Roebling vs. Bank, 30 Fed. R. 744. 

Practically speaking the same doctrine was held by the 
Supreme Court of the United States in the case of Railroad 
Company vs. Ellerman, 105 U.S. p. 166, particularly p. 173. 
The court holds in that case, that— ; 

“the legal interest, which qualifies a complainant 


other than the State itself to sue in such a case, isa 


pecuniary intcrest in preventing the appellant from 
doing an act where the injury alleged flows from its 


quality and character as a breach of some legal or — a ; 


“equitable duty. A stockholder of the company has 
such an interest In restraining it, within the limits 


“of the enterprise for which it was formed, because . an: : 
' that is to enforce his contract of membership. The’. 4 
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State has a legal interest in preventing the usurpa- i aa eS 
tion and perversion of its franchises, because it is a sae) j re 
trustee of its powers for uses, strictly public,” tera and § 
Gis | tat h- 


We rely with confidence upon the case of Roebling vs. 


the Bank, decided by Judge Jackson. We submit, there- aimee (ch) F 
fore, on this point that Seaman has not set up by his bill ks te ae 
such a pecuniary interest as to give him a standing in a court SS SPR 7 

of equity. The Appellant Company has assumed no duty © oy a 

to him and it owes no obligation, either legal or equitable. © 
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Its rights are clearly fixed by the only contracis it ever ==, de it 
signed and its obligations are equally as clearly defined by i PA asd, ; vil 





the same contracts, and new burdens can not be placed upon Oo et 
it or new duties imposed upon it, outside of those assumed ~ z = 
under the contracts before mentioned. RS 
- eM 
a mE 
me The Doctrine of Estoppel not Applicable. See mt : 
$2 ne 3 The only possible ground of complaint, so far as we | emma 2 (ar Oe fe: | 
pe yon S ean see, that Mr. Seaman, the complainant, has against 7 A asf | 
corporate va the Appellant Company, is bused upon the allegations of = Ae | 
: older of = he the ninth paragraph of his bill, and the information fure 2 Bal | 
| } nished by an exception, taken by his counsel, or rather a =. || . x 4 ¥ : 


reply to an exception made by us, when the depositions. 
were being taken in this case. The idea seems to be that 
._ the doctrine of estoppel is applicable in this case. We fail 

to observe it. That is a very wholesome, as well as valu- 

able principle of law, which frequently furnishes protection 

to injured parties. In this case the doctrine seems to be 
based upon the silence or inaction of the Appellant Com- 
pany in a failure to repudiate the contract of October 10, — 
1896, or in the fact that the Appellant Company knew of  _ 
the contract and by its silence approved of it, or in the fact. _ 
that the Berliner Company paid the royalties to the Appel- 
lant Company out of moneys which it had earned from .— 
Seaman under its contract of October 10,1896. We have 
‘before argued that the Appellant Company had neither the 
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right nor the power to object to, much less repudiate, the 
contract of October 10, 1896. We admit on this demurrer 
that the Appellant Company knew of this contract, but 
What boots it if it did know of a contract with whieh it 
had nothing to do and to which it had no right to object: 
We may stop here to emphasize this point by the statement 
that so long as the Berliner Gramophone Company, the 
transferee of Jones, was performing the obligation of the 
contracts of September and October, 1895, it was the duty 
of the Appellant Company to hold its tongue in silence. As 
we have suid, it had inserted no prohibitory clause in these 
agreements against the making of the contract, nor even so. 
much as the right to object to their making, and just so 
long «as either Jones or his transferee continued to comply 
with the terms of his contract, it had no right to open its 
mouth, and its silence can not be construed into an acquies- 
cence. to its injury, when it was neither its right nor its 
duty to speak, because we understand the principle to be 
that a party is only estopped by his silence when there rests 
upon him a duty to open his mouth, so as to prevent the 
infliction of an injury upon someone else. 

We shall invite the court hereafter to x eriticul exnmina- 
tion of these contracts of September and October, 1895, so 
as to see whether or not there was any right or power in 
the Appellant Company to prevent the making of the con- 
tract of October 10, 1896, and so as to see further whether 
or not there was any right, much less duty, in the Defend- 
aut Company to give any kind of notice or warning touch- 
ing the making of that contract. Silence is not acquiescence, 
unless there is a duty to speak. Here, as we have said, 
there was neither duty nor right nor power to speak. This 
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whole doctrine is based upon the idea that a man who. 


holds. hig tongue when duty requires him to use it asa 


warning to innocent parties, will be estopped thereafter to — 


speak when his silence has brought injur, or threatened 


injury to an innocent person, Seaman knew what were the 
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21 ies 
the | contractual relations between the Appellant Company and F ut zs ’ 
favecor : Jones under which contracts he claims. He knew that 9 i mae 
a but there was no right of protest and no duty of warning rest- | : Pan 

wich it 4 ing upon the Appellant Company. ‘This doctrine is dis- es s 
ject cussed by Mr. Justice Brewer in the case of Simmons vs. | Me eT 
ethent Taylor et al., 23 Fed. Rep. 849, and it fully sustains the 3 2 We i ae 
y, the position that we have taken here. = hati 
of the q Assuming that Seaman is a stranger, we call the attention Kae ’ i 
é day : ‘of the court to the fact that he did not offer by either of his | hay 
a. As | bills to pay the royalties due and to become due to the ap- fret 
r these i ~—speiilant, nor to promote by active effort or otherwise the rs, Heian: 
yen 20) 2 ‘gramophone business. Without offering to do either of . ‘i Hee 
nae so . these things he sought to bring this Appellant Company ek 
émply. sain into a litigation on account of a contract which he had | hie i 

~ ea cits ; made with the Berliner Company and to which the Appel- pie 

a at lant Company was no party. The appellant was as much itt 
nor its a stranger to that contract as Seaman is to the apreement ha ae 
7 t0 be 4 of June 5, 1900. It seems to us that the only answer that ere oo 
re rests i. ‘the Appellant Company need make, is that it has no inter- We 

ae est in the controversies between Seaman and the Berliner fis 


fi Company, and that it stands upon its rights under its con- 

a tract with Jones, and subject only to the liabilities imposed 
4 by those contracts, , 

| ‘The demurrer was overruled by the court below, and this 

:. is the subject of the first error now called to the attention 

I ‘of the court, though not the first in the assignment of 

errors. 


4 This Case is Controlled by the Decision of this 





| Court, Made July 6, 1901, in the Case of == 
pe 2a the Berliner Gramophone Company ys. sO 
fo! ie Frank Seaman. Baile eee ees 
A This court, through Judge Simonton, has determined that - 
8 Seaman has a complete, sufficient and adequate remedy at 
- @ law for any breach of the contract of October 10, 1896, oy eee 


and for that reason the decree of the lower court was ree. 0° 
versed and the case remanded, with directions to dismiss eh 
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the bill without prejudice. It is said by this learned judge 
that Mr. Seaman, in the bill filed by him in that case, has 
shown— 
“that compensation may be had in damages for the 
breach already charged by the prayer of the bill 


sveking such compensation. So the nature, charac- 
ter und amount of such damages can be ascertained.” 


If compensation can be measured in damages, which are 
capable of asecrtainment by the machinery furnished by a 
court of law, fora mere breach of the contract, does it not 


call the atteatigh: of the gue 
by the Appellint Compony, i 
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logically follow that like compensation in damages can be 
ascertained in the common law tribunal for an entire abro- 
gation of the contract? If for the lesser evil compensation t 

can be given in damages by a court of law, there would 
seem to be no good reason why damages can not be given 
for the greater evil growing out of the abrogation of the 
entire contract. 

In addition to this, if his position is true, he has a com- 

plolo remedy against the Cousolidated ‘Talking Muchine 
Company of America, Under the ruling of Judge Simon- 
ton, that action must be at law, because the damages, if the contract, to wits.” a ae 
any, are susceplible of ascertaininent on Seaman’s own ad- cae A fler said tins En ae 
mission, If he chose to sue the Berliner Company for 4 a eye (Jones) ih 2 shi 
breach of the contract, he must dosoinacourt oflaw,and = gj | Posigecctike’ wwe ater p 
if on the other hand he prefers to sue the Consolidated Com- \ business ip: ihe inte 
pany he must likewise do so at law, because his contention = Lf vane map do ce Se HOG 
is that the last named company assumed all liability of the @ te nua tin bis fa a 
Berliner Company growing out of a breach of he PORTER The impuelatan. of “thie Ta 
of October 10, 1896. bit parties, will be’ made g appar on ‘e | 

He could have no right of action in any event as alto : ys 


J] discuss the condition in which § 
this Appellant Company, because that company has made — phone Company finds its at foils 
no contract of any kind with him. upon the part of Jones or Lia bi 
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by the Appellant Company, oe F 
ie 
The Appellant Company never signed the con- eae ° 
tract of October 10, 1896. | | ' ae 
The Appellant Company never signed the agree- hee ie 
ment of June 5, 1900. i 
baat 
Jones’ Contract, September 2, 1895, ‘ ' 4 I 
The real consideration of this contract was the perform- ie 
ance by Jones of the obligations thereinafter set forth to be ian i 
_ done and performed by him. je 
By the second clause of the contract, Jones, the licensee, i a 
agreed to pay to the United States Gramophone Company a Hee 
royalty of 10 per cent. on the retail prices of the goods ij 
manufactured and sold in pursuance of the contract, ie | 
By the third clause of tho contract the liconsec, Jones, i | 
was to pay in royalties for the first threé years aftor the date fat | 
of the contract, the sui of seventy-five thousand dolhurs, i 
and thon appears the following language in this clause of ; 
the contract, to wit: 'S | 
“ After said three years, it is agreed by said second ‘t a | 
pare? (Jones) that he will diligently and ina jf 
_ businesslike manner prosecute the gramophone His ees 
business in the interest of the gramophone invention sauder > 
and in doing so, he will be absolved from fixed Rh fins See 
annual minimum amount, ete,” cle tee ee | , 
The importance of this language employed by the —. ge a ee 
parties, will be made apparent hereafter when we come to 
discuss the condition in which the United Stutes Gramo- 
phone Company finds itself today by reason of a failure 2 =. 5 * 
upon the part of Jones or his assignee to prosecute diligently, °° | 
and ina businesslike manner the gramophone business in | 
the interest of the gramophone invention. ets ay vee RS Utes | 
By the ninth clause of the contract it is provided, that.< 2°, | 
, - 4 ff iM | “ fi iF: 
AS ah , pegs | 
‘ 
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no rights or franchises covering the manufacture of 
discs and records was to be given to any third 
party. : 

The eleventh clause of this coutract provides the reinedy 
in care of default. The provision is simple, clear and 
plain and in effcet and substance js, that if dofault occurred 


under the second and third paragraphs of the contract, | 


then the United States Gramophone Company had the right, 
Without limitation or qualification, to give notice in writing 
of the default, and, in case of failure for sixty days after 
service of the notice to make good the default, the United 
States Gramophone Company Jad the undisputed 
right, without the intervention or aid of court or jury, to 
declire ‘said contract null and yoid, wherenpon all the 
rights and privileges of the licensee were to be considered 
us at an end. 


This contract was assigned by W. C. Jones to tho Berliner « 


Gramoplrone Company, and it will nut be disputed that the 
assignee therenpou assumed and became bound, to perform 


and fufill all of the conditious and obligations in the eoutract— 


nominated. An examination of this contract will show that 
the parties to it made no effort or utlempt to regulate or 
define the manner in which Jones should exereian or utilise 
the license granted to him to manufacture and sell there: 


under, except to this extent; The contract provided that— | 


Jones should pay royalties of 10 per cent. on the retail 
prices in specified minimum wonual sums for the first 
three yearssand thereafter, it. was expressly stipulated A 
should be ahsalved from the payment of any fixed annual 
minimum amount, upon the express condition that he 
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and the manufacture and sale of gramophones should be 
conducted, and for that reason and because it is ex- 
pressly specified in the coutract, that no rights or fran- 
chises, touching the manufacture of matrices and records, 
should be granted to any third party, it is evident that it 
was the purpose and intention of the parties that the manu- 
facture and sale of gramophones, and the sale of records 
‘should be left entirely within the control and direction of 
Jones, and properly so, because it was Jones who had 
assumed the obligation to pay royalties and to prosecute 
the gramophone business in a diligent and businesslike 
minanner, and, therefore, it was reasonable that Jones should 
have the right to decide in what way he would fulfill and 
comply with that obligation. Hence it is, that it appears 
that this matier was left entirely within the power and dis- 
cretion of Jones. He had the right to manufacture him- 


’ self, or to procure the manufacture through third parties, 


He had the right to sell the goods directly to the cousumer 
or mediately through agents, or he had the right to turn 
over the efilire product to a single agent and through him 
reach the consumer. 

In fine, Jones had the right to do as he pleased in that 
matter so long as he paid the royalties and prosecuted the 
gramophone business diligently and in a businesslike 
manner, in the interest of the gramophone invention. 
The payment of the royalties and the diligent and busi- 
nesslike prosecution of the gramophone business 
were the conditions precedent to any enjoyment by 
Jones of the rights and franchises conferred by the 
contract. ‘This was the security exacted by the United 
States Gramophone Company for the faithful performance 
of the contract. | 

Both Seaman, the complainant, and the Berliner Grama __ 
phone Company, the assignee of Jones, manifestly under- — ~ 
stood what the rights of the parties were under the contract, 


certainly as to the manufacture and sale of the instruments 
704 
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und goods provided for by the contract. ‘That this ia trae, | had ‘no tight to abject pes | 
may be gathered from the following consideration : making’ of the Seaman a 
In making the contract of October 10, 1896, neither Sea- with the execution of the 2 
man nor the Berliner Gramophone Company consulted the ) to do with the eontract a 
United States Gramophone Company, or asked its approval no obligations assumed ° to! 
or ratification thereof, The United States Gramophone States Gramophone Com 2 : 
Company was not a party to the contract, actually, the contract of October io” 
constructively or otherwise. : determined by the Jones e: 
The several and respective rights and obligations of the and the obligations of Tones! 
parties to the Jones contract, were fully set out therein and claiming under or t); aps 
these contracts (because there were two, one dated in Sep. and determined by that Pi : 
tember and the other in October, 1895), were befure Seaman An examination of thas ais 
and the Berliner Company when they made their contract— will show that it is nies sis a 
indeed, these contracts were attached to the contract of Oe = =| — scheme pertaining to. ais “64 
tober 10, 1896. Seaman, therefore, was informed and Pe guards, the sulo of evi ate eh 
notified of the terms of the Jones contract and he could , Over, that in case of ad ot J 


therefore discover for himself what rights were given by the | Company in filling orde iy ei: 
contract and what obligations were imposed. He knew and the gramophones\ muna te ee 
will be held to have known that the Berliner Company had | conditions named. in the ¢ Rea; 
the right to make the contraeof October 10, 1896, with | October 10, Seaman, the ect uy 
him, without securing the approval or ratification of the | tion to pay. the-royulfies’ t 
contract by the United States Gramophone Company ; } Graniophone Rous pikay: was on 
otherwise it is inconceivable that Seaman would hive en- September 2, 1895, but he : acd 
tered into a contract by whieh he bound himself to pur- ih Berliner Company, thers 5 etal 
chase annually for a period of fifteen yeurs, merchandise la: =s | United States Gramophor Par: oy 
a minimum amount of one hundred and twenty thousand = the idea, which niust sea CA 
dollars, and in addition to expend vory large nmounts in’ 4} the contracting Ses ‘tabi SCT 
advertising within a very short period utter the dute of | 4 Company was not concer nt, 

the contract. Unless this is true, it is hurdly to be cone “4 October 10, 1896 ris Tsk 
ceived that the Berliner Company would have made tho «5. be consulted with 3% eek PES, 2 
contract of October 10, 1896. It made it because it felt “ia - dither approval or disiap) Age ah 
assured that it had the right and power lodoso, [t never (i — It will be seen th i? a athe 
contemplated that in the making of thay contract it would. 4 vided that Seaman should ak ose 
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commit any breach of the obligations of the Jougs cone 9 gramophone business, whieh ie oy 
tract and thereby subject itself to the penalty of a forfviture. a the same cbligateere cabal } 
The fact is, that the United States Gramaphone Company, f ’: - Gramophone Company titties - bys, le 
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had ‘no right to object or in auy way interfere with t] 
making’ of the Seaman contract. It has never interfo a 
with the execution of the eontract, because it had sathin 
to do with the contract one way or the other. There wee 
no obligations assumed to be performed by the United 
States Gramophone Company, directly or Indirectly, under 
the contract of October 10, 1896. Its rights are alone to b 
determined by the Jones contracts of September 9 5806, 
and the obligations of Jones and of auy and every at 
claiming under or through him, must likewise be af ae 
and determined by that contract. eer 
An examination of the contract of October 10, 1896 
will show that it is nothing more or less than an shibordte 
scheme pertaining to and regulating, with necessury safe- 
guards, the sule of gramaphones and records, except how- 
ever, that jn case of a default on the part of the Berliner 
Company in filling orders, Seaman had the right to ha 
the gramophones manufactured elsewhere. under cert: in 
conditions named in the contract, Under the contrive! ‘of 
Octobor 10, Seaman, the complainant, assumed the obi he 
ion to pay the royalties to whigh the United States 
Gramophone Company was entitled under the contract of 
September 2, 1895, but he was to pay them directly to the 
Borliner Company, the assignee of Jones, and not to the 
United States Gramophone Company, thus followin out 
the idea, which must have been dominant in the “inde of 
the contracting parties, that the United States Gramophone 
Company was not concerned directly in the said contract of 
October 10, 1896, and, therefore, had no right to expect to 
be consulted with respect to said contract, and no powor f 
either approval or disapproval of said contract. : 
It will bo seen that the contract of October 10, 1896 
vided that Seaman should use his best efforts to sonics thn 7 
gramophone busineas, which is substantially and in effect 
the same obligation assumed by Jones to the United States _ 
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ay the United States Gramophone Company. aa “|. by the contracts, and: that mat 
Poa The letters of Mr. Berliner put in evidence by Seaman, at 4 his contract of October 10, 1 89 pik 
and which were mainly written by Mr, Berliner in an un- ae | liner Company's A, nities ie A 
official capacity, or in the discharge of his duties as an ome! with the United Sts 5 Hae “18 
ployee of the Berliner Gramophone Company, tend to prove (34 pose of securing df ecn dittouat w.3 
nothing more than the mere fact that tho. United States ee might succeed to thé ‘ticht ea 3 
Gramophone Company knew that the Berliner Gramophone 9] Company, and th atthe Ue a us 
Company had made the contract of October 10, 1898, with ae pany absoly tely tehinse’ ‘ psi | 
| aap? with him, ov sek GE po ae oe 
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‘Seaman. Tho United ‘ste 


thus showing that it was the purpose and intention of both 










Seaman and the Berliner Company that the obligations of —— | never denied and does not ne 
the Berliner Company to the United Stites Ciramophone | ® contract had been made b i 
Company should, and must be, fulfilled and discharged. ~ It thing to do with the makine 
is manifest from the provision in the contract of October , indirectly, | | . Pe a 
10 (that the said contract should be so construed us not to { The United States Granc iy 
require a violation of the contract of September 2, 1895), dence a number of letters pa 
that it was the intention of both Seaman and the Berline \ | ‘Seaman, which strongly mete 
Company that the said contract of October 10, 1896, should | prove, that Seaman never ss a 
be subservient and subordinate to the Jones eontracts of. | against the United States Grech 
September and October, 1895; and it is equally manifest | ing out of the contract of Pets 
from this that it was not the intention or understanding of j trary these letters show that ae 
either party to enlarge or create any rights which had not’ = § Company had repeatedly and. + 
becn granted by the Jones contracts. ) that he had no rights ye a ‘thy 
Seaman had no rights except such as were conferred by phone Company tinder “histach 
the contract of October 10, 1896, and therefore this reeord: - and that there were no ae 
shows, as a matter of fact, that whatever he did, or claims | This correspondenee put NahS Mt 
to have done, vas done and admitted to have been done pany and the deposition ays 
under and by virtue of the contract of October 10, 1896. further show that abont the tine 
It is a fact, as shown by this record, that whatever he did in | Man contract of October 10 ae 2 
the payment of royaltics—in the matter of advertising and { was in default in sé payments p 





selling—he did in compliance with the terms of his‘con- 4 and that it was clearly” witleva 
tract of October 10, 1896, and not by reason of any relinnee 4 pany that the United. 7 
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on any declaration or conduct of the United States Gramo- {about to take the 3 pis 
phone Company, made or had subsequently to the making 4. tract by reason of this® dafralt a 
of his contract; so that he has not suffered any loss or been y aman was aware of this cond 
injured in any respect whatever, or changed his position to. (4 Berliner Company was ind nger 


his injury, by reason of anything that was said or done by. 4 the assignee of Jones, terminate 
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Seaman. Tho United States Gramophone Com pany has 
never denied and does not now deny that it knew that'such 
a contract had been made, but it does deny that it had any- 
thing to do with the making of said contract directly or 
indirectly, : 
The United States Gramophone Company has put in eyi- 
dence a number of letters written by it, Mr. Berliner and 
Seaman, which strongly tend to prove and we submit do 
prove, that Seaman never asserted or claimed any rights as 
against the United States Gramophone Compan y and grow- 
ing out of the contract of October 10, 1896, but on the con- 
trary these letters show that the United States Gramophone 
Company had repeatedly and pointedly informed Seaman 
that he had no rights as against the United States Gramo- 
phone Company under his contract of October 10, 1896, 
and that there were no contractual relations with him. 
This correspondence put in evidence by the Appellant Com- 
pany and the deposition of the witness Henry K. Smith 
further show that about the time and shortly after the Sea- 
man contract of October 10 was made, the Berliner Com pany 
was in default in its payments to the Appellant Company, 
und that it was clearly understood by the Berliner Com- 
pany that the United States Gramophone Company was 
about to take the necessary steps to cancel the Jones’ con- 
tract by reason of this default, and it further appears that 
Seaman was aware of this condition of affairs and that the 
Berliner Company was in danger of having its contracts, as 
the assignee of Jones, terminated in the manner prescribed 
by the contracts, and that thereupon, in order to prevent 
his contract of October 10, 1896, from lapsing with the Ber- 
liner Company’s contracts, he entered upon negotiations 
with the United States Gramophone Company for the pur- 


_ pose of securing a conditional contract with it, whereby he 


might succeed to the rights of the Berliner Gramophone 
Company, and that the United States Gramophone Com- 
pany absolutely refused to make any such arrangement 
with him. 


ta 
ad c 7 


+ aor 

eo, hie! ie 
: yu i4 
= 


Te hae = 
ea = = an 
= M 

r = = - . 

= - p= na 

= 4, 


ee 
ery 


— 
ae 


a i 


= oa 
a 


“np ¢ * A 
: — 
z cal on ee | 
i F i = - 3 *s) _—. 
= ‘ = 
oe — f . i ie | 
\ + - Pal = 
i a ot ae a a 
2 a es a i. 
Fett eal = i ae ; . 
~ = pee ee tes i ae | a :- pP natn a » a 
= ea 7 il 4 = +S a a 
: j . ‘ d A : “ _ 4 a 
Swe 2 eee eee 1, Ca oa a 
== ~~ eo — ‘ie 
; . : = = 
Mer ba at 
J n a. Pe eat ess = - 
ee L, ee ee =. ; go uae ee 
J 1 2 4 ; " r = a? i. Xu Lee 
“4 C - ; a 1 A, = 5 = 4 ‘100 Pee a ee 
® 2 ee L : in } cE 7 Ps a: 5 } 
= = i f |) 7 Laat ‘wm 
, 7 :- Mi = : 
1 “- 


=, 


a ae =p) & : 









i 
se 


“Tb ad 





es 
es 
— 


a 


Ci ao . 


i) 


<== 


=e Bee = gia 
tet es a = a eal 
a. = ae H 4 


‘ait ae 
re 


Come 1 

41 2 

"| i 
= 















eT Ge H 


3 


Ls sh ‘at 
| = ca inal 
3 te ie 


af 


ASH 


Ree 
hee F # 


nil 
ce mae 


a Feus z 
4 4 = 
Megs oy Dai A 
Port ee ee grt 






a n 
vate ae 


It will be observed that this action of Seaman was had. ; “his rights depeciai: a dg 
within «a very short period after the execution of his con- . | a matter of right, Bi an i 
tract and at a time when itis reasonable to suppose that | — ber, 1899, two months}: ie 
the motives, purposes, understandings and negotiations CON) J: Gramophone Compan ; e 
nected with and leading up to the making of the contract, | if the Berliner Com a had 
were fresh in his mind. His action in this matter ean ba .. » United States Grins ; 
explained on no other theory than that he did not consider . | © which the latter com me 
that he had aequired by his contract of October 10 anys - ) 4): in order that his «; id % 
rights as against the United States Gramophone Company, ae | -. From what has alrea aye 
and that he himself did not believe that he had we ile j saa Propositions: ar vi tat 
any; for it is reasonable to suppose that when he had bea + go) A ii 
informed that the United States Gramophone Company had - ; 
declined to enter into any such contract with him as he prow 
posed, he would have then and there informed the United — 

States Gramophone Company that, notwithstanding its rae. 

fusal, he still insisted that he was cntitled to that right, or, “Untts] States Geemontl 

for that matter, any other right which he claimed or be- | ee stand that: Any: such shes 44 
lieved himself entitled to. But he did not do this, nor did =~ | Aare aoe on ty) hc a 
he, up to the time of tho instijution of this suit, over ussort = See Tee awe aia 
any right, legal or equilable, against the United States: se. | 
Gramophone Company by reason of or growing out. of his a , “ital someon there 4 
contract with the Berliner Gramophone Company of October 4 3 tuinly te “e 


10, 1896. ‘This correspondeiuce shows that in making a re-: - fits betwe 
quest for any kind of action on the part of the United States: a ee. 
Gramophone Company he always asked that such action be | ‘g 
taken through the Berliner Gramophone Company or under. . 
and in accordance with the terms of the contract of Septic ane 
ber and October, 1895, under which alone the Berliner Com-*. | 
pany lad any rights. 

As late as September 8, 1899, Seaman, in a letter to the 
United States Gramophone Company (page 127 of | the © 
record), asks that he be notified of any threatened breath | a eee 
by the Berliner Company of tho contracts of Seb tm Be: “hi 4 aie 
and October, 1895, so that he might have the opportunity . <4 eon 
to make good any default of the Berliner eames and in. 4 ti sin ir sam 4 


this way prevent the lapsing of its contracts, upon which» : | »Timit or  cireumsoribe atts ontre 
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or mutual obligations or bene- 


fits between Seaman and the United States Gramophone 


Compuny under the contract of October 10, 1896, 
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IT. 
That the Berliner Company had the right under the 
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ere ure no reciproca 
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ing propositions are established 


ribe the contractual rights of that company. 


That the several contracts hereinbefore considered do not 
establish any contractual relations between Seaman and the 
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S1°> 
rights depended; and, observe, that he asks this, not as 


a matter of right, but as a matter of courtesy. 


rder that his ‘interests may not be 
From what has already been said we think the follow- 


That consequently there are no contractual relations 


ber, 1899, two months later, he writes to the United States 
which either party can enforce against the other. 


Gramophone Company (Rec., pp. 127 and 128), to ascertain’ 
United States Gramophone Company of certain royalties, 


f the Berliner Company had made any settlement with the 
which the latter company claimed of the Berliner Company, 
United States Gramophone Company, and we do not under- 
stand that any such claim is ma 

IT. 

tainly th 
contracts of September and October, 1895, to make the con- 
tract of October 10, 1896. 

That the Berliner Company had no right and did not as- 
the United States Gramophone Company in any way or to 
limit or cireumse 


his 
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V. 


That the United States Gramophone Compuny was not a 
party to, directly or indirectly, nor did it ratily or approve 
the contract of October 10, 1896. 


VI. 
That it was the expressed purpose of both Seaman and 
the Berliner Gramophone Company, that the contract of 


October 10, 1896, should be subservient and subordinate to 
the contracts of September and October, 1895. 
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VIL. | 
That Seaman up to the time of the institution of this | 
suit, never claimed or asserted any rights, legal or equitable, 
against the United States Gramophone Company under or 
by virtue of his contract of October 10, or of anything done 
by him in pursuance thereof, or by reason of any declara- 


tions by or conduct of the United States Gramophone Com- 
pany in connection therewith or otherwise. 





VIII. 


That, on the contrary, the acts of Seaman have been such 
as to lead the United States Gramophone el le i 
liove that he did not claim any rights, legal or equila “ 
against the United States Gramophone Company, Notably " 
the letters of September and Novembor, 1899, before af 
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referred to. | 2 bce 
IX. 


That the United States Gramophone Company be 
time to time, with due caution, notified Seaman thatit did, q 
not recognize him as having any rights Tas oF Ks L 
against it. The letter of March 25, 1898, page #33 of he 2 
printed Record, contains this language: Se eas. 


r 4 


1 
* t 
em 


= 
sal 


. £ 
i re 
re 
2 


a 











“5 


oa 
‘ 

















re ri hd 
1 ee. ta F * = a 7 re A - PB on + i 
‘. 1 Pew 0s * oe ., a = 1 ae ry 7: ‘ , : 
“ie F ra ue | ea oe SY as hee ha . 7 __ 
H * re oa tele J oo? if i. 4 z List ’ Al a \ A : : = 
a , 2a i=, = +e 4 is ® | if ] q é. hi is - = . : = 4 A . 
1 * 5 - . see | 4 oF | u ' \ /- ; P ‘ = ae 
= is 7 Pe 4 = { | # FB ge 2a r i al ght rt se . “4 
ba Smee - J eons ae . . . \ ' L ‘ ; 
' * as J IP hy — P 1 \ - ae , ° gt 
‘ oa 3 = i = E af) oe ‘i. ae 
Vem & ae a ee f es y 
7 * ; r =7 Fel ‘ f iL F aq r : Piel r 
at as eta SP a ae na . Sore Fe aay 
Ae i] ‘ i we a ‘ a oe Fi 5 7, i ws a a =e h, : 
: re Wear a ae SP ‘ig i ‘- 
I r ed i L diy \ Ly he Fr « ies ale” ie Ps r i 
4 . 5 iJ 4 E * 
, - ‘' BE w ; _ a . of Je a =* b | 
* eee P, ‘er a . | ie ; é 
' i] 
if 7% Li ' . 
. : : 
© ao + 
i | J 
ier : , 


: * . 
: aware of t @ €0 


en ot ae ol ,, & 


rl ® 





> © Will you plea 
in this matter, bec 
recognize any ¢ 
with whom the 
bring suit.” 
SS ia Spe 
_ In the postscript or add 
23, 1897, page 222, Mr, Be 
; Ms future sucht 
e phia, as our con, 


The court will see all of 
in the Record, and they m, 
to the memorandum begin; 
and ending neur the botto) 
letter of Sep tember a, 189¢ 

* Lt a TE ae 


ei ats 
i *, 





: . 


ao Mes 


Ag tai seer ae aS Be: : ef 
That the allegations of 
Gramophotio Compainy reeé 
of October 10, 1896, aro al 
proven by. Sogman, but th 


introduced in. the, casey oral 













_, Ut these proposit 





. thore is no force ia t 


that, because : 7 











contract between. Seaima Y 4 
October 10,1896, h.4 


Jl0—5 Pear Ves 





Li 





1 eke ed : re | ae 


Ss ot Se ey rh 
a eh oe 4 : i, " 4 A ates 
| 45 = ers | Me Re -s he Ba | 
be - e * be . = 
li Has : fs SB 4e- et e ey yeas Pad a * 
" 4 ‘ Se 4. Bee 7 A 
J 1 ae te ole ba a ee 
®. i ; * F 


ta 
r 






























































ee 33 ae 
ne « Will you please apply to the Berliner Company i 
' in this matter, because our directors can not a | 
dpany wax not a j recognize any other parties except those Ad 
| with whom they are under agreement to aM ‘el 
atity or apy : bring suit.” ed Prot 
“4 i : . 
oe In the postscript or addition to the letter of November abr is. 
: postecr i} yr | 
en 23, 1897, page 222, Mr. Berliner says this to Seaman: et 
~ oth Seaman and “In future such matters must go by way of Phila- te st 
“the contract of | delphia, as our company has no relations with you. +4 iy 
@ subordinate to The court will see all of the letters bearing on this point ¥ 
a: in the Record, and they may be readily found by reference: — a 
3 to the nemorandum beginning near the bottom of page 220: i 
ee and ending near the bottom of page 239. Particularly sce 
gtitution of on letter of September 8, 1899, page 127. 
rul or equila u, : 
ae under or ; X. 
f anything dane | That the allegations of the bill, that the United States ) | 
nof any eclara- Gramophone Company recognized and acted on the contract eur 
7 amophone Com 4 of October 10, 1896, are all denied by tho answer and not | “a i) 
ee 1 proven by Seaman, but they are disproved by the evidence | i 
Bf i 1 introduced in the case, oral and documentary. win 
oe 4 If these propositions are established, as we think they are, ‘ = 
Have been such there is no force in the contention made by counsel for Sea- Pa 
Company tobe- 4 man during the examination of the witness, Henry K. Smith, Lad f 
gl or equitable, j that, because the United States Gramophone Company was 3 
pany. Notably aware of the contract of October 10, 1896, and that because 3 
+4809, before § the Berliner Company, by reason of the contract of October + 
%: 4) 10 and Seainan’s work thereunder, was enabled to meet its ms 
New 4 obligations to the United States Gramophone Company, 
S Biase - # and that becauso the United States Gramophone Company : 
| pany has from = had received money under or through said contract, it was | ‘ 
nan that it did 4 ~=«estopped from enforcing any forfeiture of the contract of 
‘yatsoover a# § September 2, 1895, and is bound in equity to curry out the 4 
ge 222 of the 4 contract between Seaman and the Berliner Company of | 
ar yore } October 10, 1896. eee 
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In the first place, the mero fact alone of knowledge by 
the United States Gramophone Company of the coutract of 
Oetober 10, 1896, did not impose upon it any duty, legal 

or moral, towards Seaman, for the reason that the Burliner 

Company had the undispated right to make that contract 
and the United States Gramophone Company lid uo right 
to interfere with, much less preyont the making of it. 

Tn the second place, whatever weight the objection, “ that 
by his efforts the Berliner Company was enabled to perform 
its obligations to the defendant,” might have Iu a court of 
equity, in a controversy between Seaman and the Berliner 
Company, as to which we are not called upon to speak, it 3s 
clear that it can have no force as against the United States 
Gramophone Company in this controversy, inasmuch as the 
Berliner Company, so far as the United States Gramophone 
Company is concerned, was simply discharging its obliga- 
tons under the contracts of September and October, 1805, 
and it was no part of the United States Gramophone Com- 
pany to concern itself with the instrumentality or means or 
agencies employed by the Borliner Company to onuble it to 

perform these obligations. Tn This matter the United States 
Gramophone Company relied solely upon its contracts with 
Jones, and it had uo concern with any othor contract nade 
by the Berliner Gramophone Company, assigneo of Jones, 
with any third person. 
In the third place, it 
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latter company was the assignec 
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not segregated from other payments made by him to the ety 
Berliner Company; and further, that the Berliner Com- Le Nee 
pany did not make these payments of royalties to the Ht 
United States Gramophone Company on behalf or account 
of Seaman, but it made them as payments to which the 
United States Gramophone Company was entitled from the - 
Berliner Company itself under the contracts of which the 
latter company was the assignee. 

Seaman having thus failed to establish or sustain the 
grounds upon which is based the contention of estoppel 
against the termination or forfeiture of the contract of 
September 2, 1895, the whole contention must full to the 
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is beld that an assignee could not set up an estoppel which | Sg Ae ri 4 Hilt 
operated in favor of the assignor. Here there js no privity TR 
of relation, much less any contractual relation between et ‘ ama e| 
Seaman and the United States Gramophone Company. oss ae ee le \): 

In re Harris, 57 Fed. Rep. 246, it was held that the ine  ._ ase: wt ip 
surance Company was not estopped by the facts of that cade ' Rage Ge | 


ed oe : 
ground. In addition to this, the contention is utterly lack- ah & 
ing for its support in one or more necessary elements to ited ae) sa 
sustain the doctrine of estoppel. One of the essential in- ect im Ie 
gredients of this doctrine is that the person claiming the a te 
benefit of it must show by affirmative evidence that he Ta. 7: ad 
relied upon and acted under the declarations or conduct of ae a ‘2 
the other party against whom he elaims the benefit of an a, a vis 
estoppel, to his prejudice. Pees oh, ei 
“An sry ie in pais operates only in favor of x ae ~ 
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legal right, he who eben the beg . 


80 Fed. Rop. 686, it was held that the doctrine of estoppel. 
did not operate whon the party had not becu misled. Here 



















the record shows that instead of being misled, Seaman wus 
warned that he had no relation with the United States himself to be bound by it: 
Gramoplione Company and that all his dealings and transac The bill in this case" loos no 
tions with that company must be through the Berliner Com- [| - been prejadi iced or injured or mis] 
pany, whose rights were acquired under the contracts of |] conduct of the United States: Gx 
September and October, 1895, {as any effort been made’ to pi prove 
Whatever Seaman did, he did in the performance of obli- } -sioned thereby, | On'the coutrary., 
gations assumed by him under the contruct of Octobor 10, ‘man purchased large amomnite of p 
1896, and not under or by reason of any relations between from the Berliner Company and; 
him and the United States. Gramophone Company. Hedid 4 therefor, and expended large au Li ul : 
nothing more than he was bound to do by his contract, 4 distinct allegation is, that, ‘hed } 
“a and the case of Hard vs, Burton, 62 Vermont, 324, reported =| because he was bound to d 
in 20 Atlantic Rep. 272, decides the proposition thatthe 3 tract of October 10, 1896, fd 
doctrine of estoppel will not operatein favor of one induced = Another contention noted ix nt 
to do nothing more than he was hound to do. exception wade during er ee. 
| Henry K. Sunith is, that thet] 
“No person can ae apa nan estoppel growing out Company is bound” ins equity 
of a transaction to which he was nota party nora = @ tween ‘Seameit ind EEL 
rivy and which in no manner touches his right. | ; een Seamgt an the) “in 
here is in such @ case no mutuality which | 1896. This is asking 
: is a requisite of all estoppels. . States ‘Gramophone. Com 
) Beery vs. Cray, 5 Wall. 795. | itself of the rae to maul 1 














In this case there was no sort of mutuality botweon Sea- ‘and therefore i it isin no 3 : od | ol 


man and the United States Gramophone Company as would 1 gooils ijecessary to hanes f 
entitle the company to enforce the contract of October 10, 4 could it be ing todo. 
1896, or to maintain an action on that contract for the .4 terminated- the. Saat roca 3 ; 


breach thereof. It bad no rights under the contract as such ° 9 : F thingtoioghc 
nor did it assume any obligation nor did the contract _ Withdraws: his’ objocti 


_ attempt to impose upon it any obligation, but it was confes-”. @ 
sedly a contract made subject to all of the provisions of he) ey | 
contract of September, 1895. The case last cited establishes |: “} pany should do something 
the proposition that mutuality is an essential requlele 1 ““] bill means only that the val 
of all estoppels. It is clear that this is absent from the" pauy should remain. ins 
present caso. ‘This doctrine is followed | in the wes re Ne | sat with the Be ner o% 
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vs, Farish’s Admr., 24 Gratt. 134, where it is held that when 


an estoppel is relied on to conclude a party from claiming a 


legal right, he who claims the benefit of the estoppel, ought 


himself to be bound by it. 


The bill in this case does not allege that Seaman has 


been prejudiced or injured or misled by the declarations or 


conduct of the United States Gramophone Company, nor 
has any effurt been made to prove damage or injury occa- 


‘gioned thereby, On the contrary, the bill alleges that Sea- 


man purchased large amounts of gramophones and records 
from the Berliner Company and that he paid large sums 
therefor, and expended large sums in advertising, but the 
distinct allegation is, that he did all of these things 
because he was bound to do them under the con- 
tract of October 10, 1896. 

Another contention noted in the reply of counsel to an 
exception made during the taking of the deposition of 
Henry K. Smith, is, that the United States Gramophone 
Company is bound in equity to carry out the contract be- 
tween Seaman and the Berliner Company of October 10, 
1896. ‘This is asking an impossibility, because the United 
States Gramophone Company parted with and divested 
itself of the right to manufacture and sell gramophones and 
records when it executed the contract of September 2, 1895, 
and therefore it is in no position to supply Seaman with the 
gooils necessary to carry on the gramophone business nor 
could it be ina position to do this until it had ended and 


terminated the contract of September 2, 1895, the very | 


thing sought by Seaman in this suit to prevent. If he 
withdraws his objection to the rescission of that contract 
under its plain terms, it will be quite time onough for him 
then to contend that the United States Gramophone Com- 
pany should do something for him. We assume that the 
bill means only that the United States Gramophone Com- 
pany should remain inactive and passive until Seaman's 
litigation with tle Berliner Company in Virginia shall have 
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been terminated, although the United Stites Gramophone 
Company has nothing to do with the contract of October | indirectly, and if the latter, t 
10, 1896, which is the subject of the Virginia litigation, aud | tust be so strong that the: a 
lias no right which it can enforce against Seaman cither | Will be convinced of the truth 
under that contract or otherwise, and although it has not | righis,as we have shown, aresul 
been shown or attempted to be shown in any way whatso- | performance by the Berliner 
eyor that the United States Gramophone Company is the  } arising under the Jones cont 
cause of or in anywise responsible for the controversy be- Company has failed to ful fi) 
tween Seaman and the Berliner Company. ‘his conten- | United States Gramophone. C 
tion, based as it is, upon the doctrine of estoppel and being force in good fuith its rights ai; 
unsupported by the facts or the law, we submit must fall to because of the default of t 
the ground. ‘ i heard in a court of equity, a 
If it had been proven, us alleged by Seaman, that the { cancelation of the contract of 
United States Gramophone Company had recognized and 4 tohim. We do not apprehent 
acted under his contract of October 10(and weassumethatthe | to contend that the effect of i 
word recognized is employed in the sense of acquiescence), United States Gramophone € 
let us consider how and to what extent that fact would affect } tober 10, 1896, , could bea seed 
the respective rights of the parties. Even if this weretrue, | rightof the United States Gran 
ihe United States Gramophone Company would not acquire forfeiture of tho ve aie 
any enforceable rights against Seaman, and the utmost | but we apprehend. that th 
benefit that Seaman could claim on this ground, would be j} are frandulently, and: there 
that this acquiescence gave him astanding ina courtof j{ to cancel the Jones: conttiet 
equity, but in order for him to have this, he must prove just contract of Uetok or 10, hee er 
- exactly as he has alleged in his bill, that he has in.all re- of the bill and | we subm haves i 
spects well and truly performed all of the covenants of his 4 case must fall... eee a > ee 
contract. : {  Wedonot underst nd "eit S 
‘This was an essential averment and its proof is equally 4 effect of a mere rec ogpit' eh 
us essential to the maintenance of this case, Even if proven 9 United States. ‘Ghimopi ot = pe. 
to the entire satisfaction of the court it would only give )4° the independent and abvalates 
him the right to demand that the United Statos Grainos ; 4 his contract, tho sole x Biba 
phone Company should not be permitted to fraudulently ‘4 phone goods as against this‘d 
destroy or interfere with his rights acquired under his cons); ‘ acts of default and the ee og 
tract of October 10, 1896. Ho has alleged that the United’ {) a | 4 Company of the oblig : 
States Gramophone Company has fraudulently colluded with | The right to « 
the Berliner Company to destroy his rights. This is:a casa a i doing of evervihing pipe 
of fraud; indeed, a case where the whole es af aie anit ie the United States on Grammealiog one 
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is fraud, and therefore must be proven either directly or 
indirectly, and if the latter, the circumstances relied. upon 
must be so strong that the moral conscience of the chancellor 
will be convinced of the truth of the charge. But Seaman’s 
righ{s,as we have shown, aresubject toand dependent u pon the 
performance by the Berliner Company of the obligations 
arising under the Jones contracts; so that if the Berliner 
Company has failed to fulfill these obligations and the 
United States Gramophone Company is proceeding to en- 
force in good fuith its rights against the Berliner Com pany 
because of the default of the latter, Seaman can not be 
heard in a court of equity, no matter how disastrous the 
cancelation of the contract of September 2, 1895, may be 
to him. We do not apprehend that Seaman’s counsel mean 
to contend that the effect of the alleged recognition by the 
United States Gramophone Company of the contract of Oc- 
tober 10, 1896, could be a waiver or an abandonment of the 
right of the United States Gramephone Compan y loonforce x 
forfeiture of the Jones contract for cause and in good faith, 
but we apprehend that the position of counsel is, that we 
are fraudulently, and therefore not in good faith, seeking 
to cancel the Jones contracts in order to destroy Seaman’s 
contract of October 10, 1896, This is the square allegation 
of the bill and we submit it must be proven, otherwise the 
case must fall. | 
We do not understand either that it is contended that the 
effect of a mere recognition, in the absence of fraud, by the 
United States Gramophone Com pany, is to give to Seaman 
the independent and absolute right to enjoy, for the term of 
his contract, the sole right to sell gramophones und gramo- 
phone goods as against this defendant, irrespective of the 


if 


| acts of default and the breaches on the part of the Berliner _ 
Company of the obligations im posed by the Jones contracts. 

,y The right to enjoy carries with it the right to compel the | 
i4 doing of everything necessary therefor, and it is clear that 


the United States Gramophone Company has no power to — 
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supply Seaman with the goods necessary for his enjoyment 
of the right to sell, nor has the United States Gramophone 
Company the power or right to compel the Berliner Com- 
pany to carry out the contract with Seaman. It has noth- 
ing to do with that contract, nor with the respective rights 
and obligations of the parties thereto. The only contractual 
relations it has, arise under the Jones contracts, and the 
only rights it can enforce, arise under those contracts, and 
therefore it would seem the heighth of injustice and in- 
equity to involve it in a controversy arising out of a con- 
tract with which it had nothing to do, unless it can ‘be 
proved, as alleged, that it, the United States Gramophone 
Company, in some unlawful way is connected with or re- 
sponsible for the violation of Seaman’s rights under his con- 
tract. If the Berliner Company has wrongfully prevented 
Seaman from carrying out his contract by a refusal to fill 
his orders, or otherwise, the United States Company cun not 
be held accountable in a court of equity or elsewhere for the 
default of the Berliner Company, unless it is proven that it 
is a party to the wrong or fraud. 

Scaman entered into his contract with the Berliner Com- 
puny with a full knowledge of its obligations to the United 
Stutes Gramophone Company and the consequences of its 
failure to perform those obligations, and he must be held to 
have contracted with that knowledge and to have taken the 


risk of the Berliner Company’s default, no matter how great | 


the hardship may be upon him. He took the risk with his 
eyes open and jie must bear the consequences, Therefore, — 


in order to get a footing in a court of equity in the absence ~4 


of any contractual relations with the United States Gramo- a fi 


phone Company, Seaman can not rest on the mere statement. § 


a 


that the United States Gramophone Company knew of. ves | a 


recognized his contract of October 10,1896, and that it te. - 
ecived money through the Berliner Company, which he 
made under that contract. He must go a step further and, 


prove, ashe has alleged, that the United States sila x yet 
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ujo Saaiits| <4 Company is connected with a fraud by which it is sought 
- Schon oie ie to deprive him of the benefit of the contract of October 10, 
Sc Conte hn 1896, 


He must next show that he is without fault and that he 


hag noth has performed to the fullest extent his contract. These 


ive rights 


Tt tual were essential allegations of his bill, and the draftsman 

ees recugnized the necessity of the averments and therefore he 
ee ae inserted them in the bill. The proof of them is just as oh Ie 
Vt rT . iq 


Ried tie essential us the averment of them. He must next show 
ofa: con- that the United States Gramophone Company is threaten- 
icon ‘bo ing to take some action inimical.to his rights which, if 

ee 4 permitted, will result in irreparable mischief and damuge 


amophone cAchan. 


with or re | ck : 
dp hig cone 3 “To obtain an injunction the right must be clear, 
ented 2: the injury impending and threatened, so as to be 
+ OO averted only by the protecting preventive process of 
Waal {0 24 injunction.” Hat ace 
ee for i eit Truly vs. Wanzer, 5 How. 141, MMII BENS She thy 


Here there is no threatened or impending injury and the 
right is by no meaus clear. | 

















hie United But even if there is a threatened or impending injury, J 
nees of its | ‘the averments and the proof must be to the effect that the ie 
a ‘be held to | threatened action is in fraud of his rights and not in good ts 
— 3taken the fuith, The proof, so fur as Seaman is concerned, goes only sores cari | 
cA owgreat 7 & the point of showing that he made the monthly minimum =~ if ; oa path 
| purchases from the Berliner Company to May 1, 1900, and es : lina ie “ 
that he made all the payments on account thereof, so faras ug Be : 
required by the contract. He does not show why he did ee / be Foaste 
not continue these monthly purchases and payments up to : <a 
the timo of the bringing of this suit, nor does he prove or hore | 
attempt to prove performance of the other covenants of = = == 
: , his contract, some of which are of equal importance with . --, 
favhich he | the covenant to make minimum monthly purchases, andall 
arthorand . | of which are necessary to be proven by him in order to 
Santa move the conscience of a court of equity, The main and 
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oe 4 chief covenant of his contract of October 10, 1896, is the: 
pie unqualified obligation to use his best efforts to promote the 
gramophone business. There is no attempt to prove the 
performance of this essential covenant. He alleges the per-° >’ 
formance of his covenant to freely advertise gramophones 
and gramophone goods, but there is no uttempt to prove it. 
It is true that he alleges sundry breaches by the Berliner 
Gramophone Company of the contract, but he fails to prove 
them, and even if he did prove them he would have no 


i ee — 


“In ‘rd Event, ; 


The Nvhole pur 
scission by the B 
10, 1896, betwee 
that under this « 


omni Sh 














standing in a court of equity, because, under the opinion of . { —‘Haets, there was j 
Judge Simonton rendered in the case of the Berliner Gramo- Phe: billsayers i 
phone Company vs. Seaman, it was held that he must sue in pie Revord) that thé 
a court of law. This is a most material and fatal omission || | ® Rotice of the ¢ 
upon the part of Seaman in his proof. It was his duty to j 1896, which he a 
have shown himself not merely willing, but ready and able ~ and in equity, at 
to make good his contract, and, as before argued, he should | contract. ‘The ¢ 

have offered some indemnity to the Appellant Company gene «thos shot Date 
against loss by reason of this injunction. Of course, it will | | - , Berliner VOM ptt 

| be coneeded- that even though we assume the jurisdiction _ tract was declare 

in a court of equity, still Senman could have no standing - if -Rotice of shat 

! in that wibunal unless he had performed in every particular | . Whomas'8, Par | 

the contract between him and the Berliner Gramophone fe ‘ontil Osetra 

| Company. The case is not satisfied by the genoral aver- i 





ment of a performance of the contract, but the law requires ~ 
pare that he shall take the further step of proof, not only that he _ 
| has performed the contract, but stands ready and willing to — 
perform it in the future, and that he possesses the aullity < 









do so, ae 
| § b, * 
: The proof of these matters constitutes a condition precolent i = ge Re 
“| . to his coming into a court of equity. He must do this even 3s, tye 
in a case between himself and the other party to the cone ie 









| . tract. In other words, if the law would require” Jones to. 

show a performance of the contract on his part and the 4 

| - willingness and ability to thereafter perform it, before it. inh 

! would grant to him the writ of injunction, @ fortiori, would” ze 
rot it require as inuch, if not more of Seaman before granting ‘ “4 os 5 
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. ‘ee 
~ ree 
October 10, 1806, is the _ him the writ to interfere with o contract to which the Ap- te ig a} +> 
sat efforts to promote the ; pellant Company is no party. ap, t a 
110 attempt to prove the | ie “hy * a © Se 
int, He alleges the per- In any Event Injunction Not the Proper Remedy. we 3 fap 
~ y advertise gramophones ” ibs | pots oe cl 
‘ 110 nee to soe 1 1 he whole purpose of this injunction is to avoid the re- : tate * 
reaches by the Berliner , scission by the Berliner Company of the contract of October ay : hoo Ye 
set, but he fuils to prove : 10, 1896, between it and Scaman. We have before shown " Ny A hi 
them he would have no | that under this contract and likewise under the Jones con- ns zt | h bg 
fase, under the opinion of tracts, there was a right of cancelation, in case of a default. : 13 cS | 
Bo of the Berliner Gramo- he bill avers in this case (paragraph 24, pp, 6 and 7 of ed a5 Fe 
held that he must sue in Record) that the Berliner Company had served on Seaman Rie, Wane? 
sterial and fatal omission a notice of the cancelation of the contract of October 10, Ps 
roof, “Tt was his duty to 1896, which he avers, however, was insufficient both in law Fy 
: ' and in equity, and not in compliance with the terms of the t 


iMing, but ready and able Bs ! 

{before argued, he should contract. The evidence in the Record (pp. 226 and 227) 
“the Appellant Company shows that by a resolution of the board of directors of the 
inetion. Of courso, it will Berliner Company on the 29th of June, 1900, the said con- 
mm assume the jurisdiction tract was declared to be at an end, and on July 24, 1900, — 
Feould have nv standing votico of that laet was “given to Seaman by a letter from * te i 
Perri in evory particular Thomas S. Parvin, the president, This suit was notbronght =. BY 
tio Berliner Gramophone until October 4, 1900, a period of over three months after - a 

the actual cancelation of this contract. Whether the Bere °°. 
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sficd by the general aver- , Ss beh 2 : 
tract, but the law requires liner Company in rescinding the contract, acted within its = = 5 & Ate Bd | 
‘of proof, not only that he | ~—-terms, can not be made the subject of inquiry here, because ea i ‘ 
ifands ready and willing to it is wholly collateral to this issue and would be involving |. ea i Wel 
4 he possoass the ability to this suit in a complication, which its pleadings would not ~~ ae W Boxe fo 
<, Bes. - admit of, and it would likewise be improper forthe reason == Bes a ‘= 
titatesa condition precedent | that the Berliner Gramophone Company is not before the = ~~»), Rew 
ity. He must do this even OOUTS: | oh? Bee 
the other party to the con- Mr. Seaman has his remedy against the Berliner Com- = | a 
aw would require Jones to, f= pany, if its action was unlawful, but that question can not poe 
“A con his partand the - (7 be determined in this suit. Itis true that the bill avers os Ries 
eafter perform it, before it | that this rescission of the plaintiff's contract was the result =. Be 


injane lion, a fortiori, would +4 of a conspiracy, That is « question of fact, which this 


‘Seaman before granting court can not inquire into, but even if it could inquire into y= 
1 = ae fe ; * ’ P ! Mi a a 


‘ iia = f _ 
a Lal ia Fall 
=n, r call , al “e 


. 
he 
§ J 

4 


ail ’ 
a, Pa . 

Ties 
eg 


sie 
ot a 





3 












} i We BP Ren a =i ea 
& ae othe i — te , Aw 

— rr =r 7" > ale 
Ui era: 





1 ve ‘og :" im 
"ey, ‘ Sy AWN 
ey As te | eae OF 






: eer 


. " ‘eee i A 
ed fete ed 
/ ch ee Re a a 
Heyer ed hod, Ma 
ja ges Ae et ae) gers Fr hatat 


bo ee ; 40 : ; 
Pf i 3 at i nt ye ick it | iad . 
Pat es se al agai Be NIRS Bg! 
- cee oa. ~ < oe ; =! : : te Oy: ' 


Pty pa . 
sat ial oy 
r 
af 4.4 
i a Sha 
leh Le? 
« 
i : ‘ ‘ 
sah’ ded Mi MMe (feeh oc 
: eet | he 1 ee eee Pe 
a re he, i tH . ‘ ot 


a 


el ry 


Vp 

. Poe = = * 

i 1 a t i 

" " ee, A 
pit lgeaahy gm 


# 


r T, 
a 7 
; gitss 
7 | 
* 






: = 
A . 
Tae 


=~ 
: * ! 
enh a 
A 
i , =e 


i Jee ee We © 


=e apy Mea 
rs 
—_ r z et = Et Fess. 
i s z ne se } Es Ache 
i . r i a" 
a. 4 ‘ . A 1 egy I ma 3 
as f * we ‘ ae © : —- 
+ T 7) = = iy | 
ae i _ et ren ! : = 
z - = 4 a a * . es 
ie ¢ .* eee - alt i ® i 
H : aw = 
a F a a ie a ue —_ . i-¥ i 
L. ; * ‘ : > * 
2 i = = f m ate 
7 "| ee | = ts L P: 
a) ; : 4 
= * . 


a 






























it under ordinary circumstances, it can not do so in the ab- eas The note to this cose is ve 
sence of the Berliner Company asa party. ‘The court must marizes the conclusions in ‘the 
bi tuke the fact, we submit, as Seaman avers it, namely, that ; “A writ of injunctie 
the contract has, as a matter of faet, been rescinded by the 13 primarily and peculi 
! action of the Berliner Company. This being true, then the remedial process, *; ee 
: act of rescission, now sought to be prevented by injunction, i . The object of an injunetid 
| is an accomplished fact, which being already done, can not — pa ae at g of an Gok 
be undone in this proceeding, no matter how unlawful or ot nna dlirecned te suche 
! irregular the act may have been. The injunctive remedy it will be accomplished but: t 
: is preventive and not remedial. It lies to prevent the de- injunction... It is: well settled: 
j struction or impairment of legal rights, or the perpetration nob.-rega ey a with fear by th 


of a wrong, which if permitted would impair a right, but it and ‘extrdirdinary “oheratien 
never lies, pects in igo to se . ae mgd ascerolacd: sift avonk reluctant 
done. We do not conten that a ees 0 pica es ve 1 no ‘a cage like this, because th : 
interfere to prevent a continuance of acts, which if per- that since the granting of | 
mitted, will result in wrong, but where there is no contin- : MRS hc Pt 

mu as Hele Geentodvand ST May 1, 1900, the Appellan 
uance of the act, but the act itself isended and accomplished, monthly loss of over $8,000 


te 


and does not contin ue, then a court of equity will not inter- - seems to us, that a man should 
fore by an injunction. . | about auch an injury to aot) 


“An injunction, unless issued after the decree, - sto that person no relati ons ¢ 
when it becomes a judicial process, can only be used © give him the right to invoke 
for the purpose of prevention and protection, and A Aa agaia Chia Wir 
not for the purpose of commanding the defendant fg yee are hate be A et 
to undo anything he had previously done,” Bre te. of New Jersey is to the ame. 

, 10 American and English Eneye. of Law (Ist Re tga ‘eg Dy Ce ae 
es 82, and the cases there cited. {ST inyanction. 19:4 ‘pi 
tmnischiel.” roe) 
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“Injunction commanding things to be undone cee, eee 
which have been done, or directing buildings or "Tu the’ caso of Pa 
other erections to be pulled down, can not be allowed 1 49 Fla. i 96 tence: 
before answer.” ies este tb Seg re 
























“Object of an injunction before answer, is pree fe po ca been don 
ventive, to preserve the property in its present z ean i can cio ries FF: 
stitte.” ae : oe i) Soha 5 EAN hs ppl ee 











ay Murdock’s Case, 20 Vol. American Decisions, Special attention ig call 2 y 
a. page 381. +. 4 the matter is fully discussed 
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ito so in the ab- | + The note to this case is very full and the author sum- 
| marizes the conclusions in these words: 
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oe 


‘Phe court must eae eed 

it, namely, that “A writ of injunction, as the very name imports, 

raseinded by the is primarily and peculiarly a preveutive and not a 

ng true, then the | aaa ue crn | 
= H j 4 * ' - « a = * ; 

ed by injunction, The object of an injunction is to restrain the wrong- . 

aly done, can not) doer from the doing of an act, either begun and not finished, 
‘how unlawful or or one threatened in such a way as to leave no doubt that — 
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ajunctive remedy it will be accomplished but for the preventive process of an 
2 prevent ie be injunction. It is well settled that the injunctive remedy is 
iT the perpetration not regarded with favor by the courts, because of its harsh’ 
wir a right, but it and extraordinary character, and therefore the power is 
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t* thing already | exercised with great reluctance. Particularly is this true in 
of equity will not | @ case like this, because the evidence in this case shows, = 

g p which if per- | that since the granting of this injunction, indeed, since ia e3 235 Oe 

_ here is no contin- May 1, 1900, the Appellant Company has sustained a +h BS BS 
- ‘und accomplished, ' monthly loss of over $8,000. It is almost monstrous, it | AS? Et, ‘ 
ity Bet BOL NIE seems to us, that a man should have it in his power to bring Mine tthe Bi ria ay es 

SON about such an injury to another person, when he sustains (02 Prag a by E 
| after the decres, | to that person no relations of any character that would Feel ae 3 
3, can only be used } give him the right to invoke the aid of a court of equity. a ie Bs 
and oo a Mudock’s Case, supra, is a Maryland decision, and the law Ma ¥ it 
ding the se jes | of New Jersey is to the same effect. In the case of E. U. M. eS : 

La st Law (Ist | % MC. & B.Co, 21 Amer, Doe., p. 42, it is held cae 
there cited. “Injunction isa preventive remedy; it docs not GP iy 
ie lie to remedy past injuries, but to prevent future So be 
dings to. be undone wigs aa nH | 
eeling buildings or In the case of Pensacola and Georgia RR. Co. va Spratt, : | Pal 
a,ean not beallowed | 49 Pla,, p, 26, reported in 21 Amer, Dec, p. 747, it is said ce 
Bs i that— 3 a AS, a ; Ps 
1 Se a “Injunetion is preventive remedy; and if injury hs ie eee ft. 

a -viqleteed Baek pbeeteia Va has alreudy been done, it can have no operation, as =. 3 
yap ‘dp its ‘icp aie ae it can not be applied correctively so as to remove it.” cease he 
fag gf | ' 35, 

\ uh prican Decisions, | Special attention is called to the notes to this case, where | - & 
eee { the matter is fully discussed and the authorities collated, i 
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he has jurisdiction in a court of equity, ho must proceed 
upon the ground that the Berliner Company, in the rescis- 
sion of the contract, acted fraudulently, and ask that court 
to set aside and annul the transaction. If his contention 
be true, he still has his other remedy (if a breach has been 


committed), namely, a suit against the Consolidated Talk- | 


ing Machine Company of Ameriea; and that he has this 
remedy, he asserts himself in his bill. 


! The United States Gramophone Company Has 
{ the Right to Rescind the Jones Contracts, 


and the Question Is: Will this Court Stop 
; It, Except in a Case where Fraud and 
Collusion are Established ? 


: The provisions of the contract of September 2, 1895, upon — 
: which this rightdepends, have hereinbefore been mentioned, 

but in order to bring the special attention of the court to | 
the matter, we will again refer to them. The second and | 


third clauses of the contract provide for the revenue that 


was to come to the United States Gramophone Company, ;.. 
The third clause provided that the royalties should uggre- .- 


gate $75,000 in the first three years, and then that clauad * 
proceeded as follows: 


| party, that it will diligently and in a business- — 
the interest of the gramop 


annual minimum amounts,” ning “ihe 


2 t i 
= a ee es eer 


of the contract, and upon its faithful execution depend 


ed... 
| almost entirely the amount of income @ which. the Voited too 


odes 


Seaman’s remedy in this case is aia had ‘apparent, ‘fi 
under the opinion of Judge Simonton. He must goto a) 
court of law to redress his wrong. If, however, he thinks 


“After said three years it is agree by said fecond® | 


This latter provision was one of the main pa EES ‘ * 
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one invention, and in: 
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States Gramophone Company would derive under the con- 
tract, With that consideration left out, the contract really 
amounted to little or nothing. There was no security taken 
for the performance of this contract, that is to say, no per- 
sonal security, but in leu thereof, the parties to the contract, 
by the eleventh paragraph thereof, agreed to the remedy of 
cancelation. This remedy was manifestly agreed to to facili- 
tate the Appellant Company in protecting itself against 
Joues’ wrong. It was doubtless superinduced by the im- 
portant fact that the patents lasted only seventeen years 
from their dates, and therefore if Jones violated his con- 


tract, and it became necessary to get rid of him, there was 
no way to do this except by a suit, which would involve der 


lay and great cost and expense, 
But for this provision in the contract, the only remedy 


would have been in a court of law for damages, or ina. 


court of equity for rescission upon some equitable ground. 
The Berliner Company is not complaining here that any- 
wrong has been done or threigened against it, and we sub- 
mit that a stranger can not arrogate to himself the right to- 
make the complaint for it, Here is a ease, then, where a 
stranger to the contract is seeking to prevent the execution 
of its provisions when neither party to it is complaining © 
and when neither party admits the stranger’s right to do so. 
Another strong and cogent reason for inserting the eleventh — 
paragraph in the contract was, that the only income that 
the Appellant Company had under the contract was the 
royalty provided for therein, This royalty depended en-— 
tirely upon the diligent and business-like prosecution of the — 
gramophone business by Jones, Jones was a licensee and — 
le acquired the right to manufacture and sell, and the main 
consideration of the contract was the money return in royals 
ties, and the covenant to prosecute the business diligently. © 


If the machines were not manufactured and sold the com. ee 
pany received nothing, and if it had not provided for a res a 
scission in case of default, it had no remedy, except the «_— 
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notion at law for damages. The main purpose of this com- 
puny was to make provision for an income, It wanted to 
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utilize and make valuable its patent, and in case of a failure 


of the licensee to prosecute the business, the company wanted — 


a quick remedy to get rid of the licensee so as to muke A 
contract with somebody else who would farnish it an in- 
come by the diligent prosecution of the gramophone 
business. 
The parties themselves contracted that the remedy should. 
be by rescission without resort to the court. The evidence 
is undisputed that the Appellant Company has received no- 
income since May 1, 1900, and that when the contract was 


FS Cea ae 
a i ie ns « : ey : 
Tek hoa 1 to : 

ST | Pe te Song: 7 " 
' :® ‘ i? i i 

+ ‘ eA ey yy er ts 











a 


being performed in good faith, the annual ineome amounted, - 


to about $100,000. The evidence further shows that neither 
the Berliner Company nor Seaman has made or sold a gin 
gle gramophone since that date. Can there be any doubt 
therefore on this statement of the case, that the Appellant 
Company has the right to apply the remedy contracted for 
between them? This is a flagrant failure to prosecute dili- 
yently and ina businesslike manner the gramophono busi- 


ness, and therefore the right to apply the remedy is _ 


unquestioned. What would this court do, if in a suit to 


reseind this contract, brought by the Appellant Company, - 


or in a suit brought by the Berliner Company to restrain a 


rescission of the contract, if it appeared, as it appears in this 
record, that the Berliner Company had neither made nor — 


sold a single gramophone, nor had paid a dollar of royalty 
in a whole year? Would not the court promptly cancel 
the agreement, if the suit was by the 


phone Company and sufficient gi 8 4 
asserted to give that court jurisdiction, or if the suit was an 
injunction by the Berliner Company, would not the court 
promptly dissolve it? | Be ARS geen Bat 
If this is true, why shall Seaman be permitted by an 


injunction of this court, to prevent the application of the 
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cut off the income of the Appellant Company and that too, 
on a bond in the penalty of $6,000? The Berliner Com- 
pany on its side says, that its default is due to the fact that 


Seaman has been in default wnder the contract of October 


10,1896. Seaman says that he has not been in default, 
but the Berliner Company has failed to furnish him gowds. 
We ask what has the Appellant Company to do with this? 
The Appellant Company is made the victim of and sufferer 
by the wrong of either Senman or the Berliner Company, 
no matter which, when it is no party and has nothing to 
do with the controversy between these two. This court has 
already said to Seaman, that if his contention was true, he 
could sue for damages in a court of Jaw and we repeat that 
if itis true that he can sue for a partial breach, he may sue 


for the entire breach. ‘This court can not inquire into the — 


facts of the controversy between those parties, because those 
matters are wholly collateral aud must be the subject, as 
they have been, of an independent suit between the parties 
to the contract of October 10. 

As the case now stands, the controversy between Seaman 
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the remedy is and the Berliner Company has bech settled by the dismissal ; = 

, if in a suit to of Seaman's bill filed in the Virginia court, and therefore if: 

ellant Company, there scems to be no reason why the court shall not now fe 

any to restrain a dismiss this suit. This Appellant Company has been tied cA tf | 

it appears in this up by the judicial process of the court below and prevented - es “eh 

either made nor from using a most valuable and profitable patent, which d et 

dollar of royalty is slowly but surely losing its life under the law which - ; ie 

t promptly caneel _ created it, for nearly eighteen months. We earnestly im- 5 | 
> ed States Gramo- press upon the court the point that the life of a patent is : re 

of equity were limited to seventeen years,and any delay in its use is de. wees ol : 

f tho suit was an structive of the interests of its owner. The last patent was eWay om eg 






issued in 1895, and will expire thereforein 1912. Kighteen iis 
months have already been lost by this and the Virginia si 
injunction and the pecuniary loss will amount to about == si ip 
$150,000. The defendant company, us shown. by the — 
record, purchased its patent at a cost of one million 
710-7 aes a ee a 
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| dollars and it constitutes its main asset. This is no ex- ‘b Hah deneuted upan 
| uggerated yalue, because it appears that the income hereto- —tupen any other: contiy 
: . fore derived from the use of this patent has about paid the of right, but a requ 
~ ‘ | | : ; 
interest on the investment. Why shall this court prevent Company to kee eep him 7 


the stockholders from the use of its patent? What right could protect ‘eal 
las Seaman to destroy this company and the rights of the any default of the Be 
stockholders who have invested theiz money in it? There | plain and unmistakab 


is no earthly ground for this unprecedented wrong. The depend only on his co: 
charges of fraud and conspiracy are the merest subterfuges there would be an o 

and we may say the merest frauds upon this court, because to the Ipielnrtecld 
pany did not do go; 


the record shows them to be utterly without foundation or 













truth. The charge of fraud as we will show is malicious tact his contrat 
and base, because it is untrue in fact. | he did not rely 
: There is nothing offered by Seaman for this favor thatis | ~ statements of the 
i grauted him, He makes no offer to pay the royalties whilst is contended | by nis 








" the litigation Jasts and to protect the Appellant Company 
by reason of it, and he is required by the court to give a 
bond of only $6,000. Seaman, at one time, indeed, very 
recently before the iystitution of this suit, recognized the 
ne equity of the Appellant Company to force him to mako 
good any default of the Berliner Company, if le desired to— 
maintain his contract of October 10. Referring again to his 
letter of September 8, 1899 (Rec., p. 127), it will be seen 
7 that he sends to the appellaut a copy of his contract of Oc, fj 
tober 10 and calls the attention of the company to the a ; 
importance of his being kept informed of any default that © { © 
might occur on the part of the Berliner Company, so that 
he might take the place of the Berliner Company, and make — ‘gf: 
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good any such default. The last seutence in rex ses is 
as follows: Wek =‘ 
“T make this request in order that'thao nity 
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rights depended upon this contract of October 10 and not 
upon any other contract? He makes no claim as a matter 
of right, but a request as a matter of grace of the Appellant 
Company to keep him informed of the situation, so that he 
could protect himself and his large business by reason of 
any default of the Berliner Company. His admission is 
plain and unmistakable that his rights, whatever they are, 
depend only on his contract of October 10, and fu rther that 
there would be an obligation upon him to pay the royulties 
to the Appellant Company, if the Berliner Gramophone Com- 
pany did not do so, in order to enable him to preserve in- 
tact his contract, This admission of Seaman's shows that 
he did not rely upon the conduct, or the declarations or 
statements of the United States Gramophone Company, as 
is contended by his counsel in the exception noted by them, 
to which we have before called attention, but on the con- 
trary that he recognized what his rights were and plainly 
admits that they depended alone upon the contract of 
October 10. ’ : 
Now, however, he comes jnto court, within about thirteen 
months after making this written declaration, and. without 
any offer to pay the royalties, or otherwise comply with the 
Jones contract of September 2, 1895, he asked the court to 
restrain the Appellant Company from proceeding to cancel 
the Jones contract on the flimsy, unsupported allegation of 
fraud and conspiracy. It may be true that Seaman’s con- 
tract will fall if the Jones contracts are cancelled, but it is - 
submitted that this court can not inquire into the. right of 
this company at the suit of Seaman, a stranger, lo cancel 
that contract, particularly when the court considers the fact — is 
that Seaman admits by the letter of September 8, 1899, 
that he has no right to prevent the cancelation of the con- 
tract, but he prefers a request that it shall not be done 
upon his offer to pay the royaltics and otherwise make 
good the default that would justify the act of cancelation, — 
We repeat, however, in concluding this branch of the 
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argument, that on the facts disclosed by this eoutie this. 


court in a proper case and with proper parties before it, .~. 


would not long hesitate to cancel the contract of September 


2, 1894, notwithstanding it might injure Seaman, for the | a ; 


siinple reason that equity would demand such action on the 
fucts of the case. 


i 


But One Ground of Equitable Jurisdiction. 


The only ground, if any, upon which a suit in equity 
could be maintained in this case, is the allegation in the 
bill, supplemented in the amended bill, that the Appellant 
Company and the Berliner Company had colluded together 
or formed a conspiracy, whereby it had been determined to 
cancel the contract of October 10, 1896, between Seaman 
and the Berliner Company. Seaman in his bill, without 
qualification, makes the distinct charge of a conspiracy be- 
tween these two companies, and without that cliarge his 
bill would fail. The answer in equally as emphatic terms 
denies the charge and thus the parties are at issue on a 
question of fact, with the burden on Seaman to make good 
the charge by the proof. ¢ 
We submit that when the court comes to look into this 
Record and eliminates from it the multiplicity of words in 
which the charge is made and then comes to hunt for the 


proof, it will be surprised that a most critical examination 
of this: Record will fail to disclose the slightest evidence | 


whereon such a charge could be based. It seems to us to be 
a flagrant and bald effort to force a court of equily to as- 
sume jurisdiction on a false’ statement. It was essential 


that the charge of fraud should be made in the bill, because 


as we have said it constitutes the whole ground of equitable 
jurisdiction. Even these charges at best are vague, indefi- 


nite and uncertain. The answer in this case is sworn. to, 
beeause if the court will look to the deposition of I. W, 
Nordliuger (p. 215 of the Record) it will be'seen that Mr. - 
Nordlinger makes oath that the statements made in the: 
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answer are true. There is no support by evidence of the 
allegations of the bill, which are denied by the answer, and 
the allegation of fraud being a question of fact, the bill 
should be dismissed in our judgment for the want of proof. 

Courts of equity, while abhorrent of fraud, will never 
presuine it, but on the contrary will require strict proof of 
the charge made. We have stated in a previous part of 
this note of argument what are the grounds of fraud relied 
upon in the bill, and we will now more minutely call 
attention to them. They are important because they con- 
stitute, as we have said, the whole ground of equity in 
the case. . 


Notice of OCancelation. : 


Was this the result of fraud or collusion, or was it secretly 
made and executed by the parties? ‘This is the plain infer- 
ence from the allegations of the bill. The answer asserts 
that the notice of August 23, 1900, was a simple matter of 
business. ‘The facts are, that the Berliner Company had 
ceased todo business sinco May,1, 1900, and that it was 
neithor manufacturing nor selling gramophones, and, there- 
fore, was in no condition to pay to the appellant. its 
royulties; not only this, but it could not “diligently and 
in a businesslike manner prosecute the gramophone busi- 
ness,” as covenanted in the contract of September, 1895. 
The answer of the Berliner Company in the Virginia suit 
is made an exhibit with the bill, and it says that the only 
order given by Seaman for gramophones was dated October 
2, 1899, which order was completed in March, 1900. No 
royulties had been paid for the months of May, June, July 


and August of 1900. A payment was made to the ‘Appel. 
lant Company by the Berliner Company in May, 1900; but — 
the evidence shows that this payment was to eover tho _ 


earnings of April. On the 28d of August, 1900, the Ap- 


pellant Company was confronted with this condition of — 


affairs: | 
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(1) A cessation of manufucture and sale of gramophones, | 


a in itself was a violation of the contract of September 
2, 1895, which required the diligent and businesslike Pec 
ution of the gramophone business, 


(2) An entire cessation of the payment of royalties. -- 
Whatever reason the Berliner Company may have had, so 


far as the injunction of June 25, 1900, is concerned, it must 
be conveded that the injunction could not have afforded a 


legal ground of defense against the complaint of the Appel- 


lant Company, beewuse under the terms of its contract, it 
had made an unqualified and unconditional covenant to 
prosecute the gramophone business diligently and in a 


businesslike manner, It is possible that a condition might — 


lave been inserted in the contract that would have saved 
the operation of the remedy provided by the eleventh clause 


of the contract ; but it is sufficient to say that there was no 


such clause in the contract and therefore that the covenant 
was unconditional and absolute. The Appellant Company 
neither had anything todo with the making of the contract 


of October 10, or any control over the making of it, or even | 


any right of objection to its being made, It neither ex- 
pected to be, nor, us g matter of fact, was it, consulted as to” 
the making of the contract. Jt therefore had no right of 
action upon the contract and therefore it would not have | 


been heard in a court to object to the making of the con- wy: 


tract, nor in an application to enforce it, simply. for the 
reason, it had no rights thereunder. | 
Under these circumstances the United States Giaichohel 
‘Company could look alone to the contract of September 2, 
1895, whereby its rights must be measured and determined. 
Its purpose of course was to provide a way by which te 
could regain possession of a lost income and to again bring 


about a diligent and businesslike prosecution of the gramor) 4 


phone business, The contracting parties had agreed upon :. 


the remedy, whereby these results could be accomplished, 


und the United States Gramophone Conipany. eer of. 
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lowed this remedy plainly marked out for it in the contract 
itself, very business consideration and their fiduciary 
obligations called upon and required the managing direc- 
tors of the company to use and apply, for its full worth, the 
remedy which the parties themselves had agreed upon. 
Therefore it was that the Appellant Company gave to the 
Berliner Company a notice of its purpose to rescind the con- 
tract in accordance with the provisions thereof, and thus 
rehabilitate itself with the power and right to make other 
contracts in order to utilize and make profitable its patent, 
the life of which was slowly but surely ebbing away. 

It is in evidence that Seaman knew personally that this 
notice of cancelation had been given. On page 215 of 
Record Mr. Nordlinger was asked the question, whether 
there was any secresy on the part of the Appellant Com- 
pany in the giving of this notice of cancelation, and he 
answers as follows: 

“Not at all. The fact that I disclosed it to Mr. 
Seaman on September 9th or 10th, when the notice 


was served on August 23d, will show that it was not 
a mutter of seeresy,’ 


The court must assume, it seems to us, that on account of 
the failure of the Berliner Company to prosecute the gramo- 
phone business and to pay royulties—indeed, on account of 
the entire cessation of business—the Appellant Company 
had the right—indeed, was in duty bound—to cancel the 
contract. There might have been some plausibility in the 


-eontention of Seaman if this notice of cancelation had been 


given secretly or as the result of an understanding; but 
_when it is shown that the notice was given in good faith, 
there can be no ground for any suspicion touching the 


~ giving of this notice. ‘The attention of this court is called to. 
the fuct that all of the allegations of the bill are supported | 
by the affidavit of Mr. Johp I’. Harris, one of the counse) 
of Frank-‘Seaman. Seaman ueither swears to his bill nor — 
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‘is he put upon the witness stand to testify to any single 


fact alleged in the bill. It is a significant fact that he 
seems unwilling to burden his conscience with any sworn 
declaration in support of the allegations of the bill. 

We submit that the court can reach but one conclusion 
on this point in the case, namely, that the giving of the 
notice of cancelation was not only without fraud and col- 
lusion, but was the result of calm, deliberate and business 
considerations and was but the exercise by the Appellant 
Company of a pure and simple right given it by its con- 
tract. It is intimated, however, in the talk more of counsel 
than in the pleadings in the ease, that there was fraud in 
the revocation of the notice at the meeting of the board of 
directors of the Appellant Company on October 5, 1900. 
There is nothing in this contention. The Beriiner Com- 
pany, substantially admitting that it was in default, claimed 
that this default was due to the injunction which Seaman 
procured in the Virginia suit on June 25, 1900. ° It there- 


fore asked that, while legally and technically it had not. ae 


carried out its contract, the proposed notice should go no — 


further until it could be relieved of the Injunction under — 


which it had been placed by the Virginia suit. 


Its contention was that as a matter of fact it was without s 


fault, but that the default grew out of the failure upon the. 


part of Seaman to execute in good faith the contract of © 


October 10 and that therefore it was not blameable. The 
Appellant Company had had no oceasion since the fall of © 


1896 to complain of the Berliner Company until the spring: jf 


of 1900, and it had no desire therefore to unnecessarily op- | 


press that company, and more particularly there did not : 5 


secm to be any just reason, under the circumstances, why . 
the Appellant Company should summarily end the contract: 
of Septomber 2, 1895, if it was true ns alleged by the Ber- - 
liner Company, that the injunction of June 256, 1900, 


would be dissolved in a short time, ‘The record | : 


shows that the Berliner Company was advised by fts counsel 
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y single | that there was every reason to believe that the injunction | 
that he would be dissolved. No matter whether the cuunsel were ie] | 
y sworn | .thistaken as to this, it still remains true that both com- Z | | 
Res panies acted on the idea based upon the advice of counsel, ee | | 
nelusion that this injunction would be dissolved. It was for this 2 i‘ ; | 
_ goof the reason, and this alone, that the notice of cancelation was it 3 
~ and col- temporarily withdrawn, with the right to renew it Bt TBE | 
business at any time thereafter. a | 
ppollant _ This is a plain, unvarnished statement of the case on met, ed | 
’ its con- this point, verified by the Record affirmatively and undenied =o | 
feounsel = by any evidence whatsoever on the other side. It has been “33 fon 
fraud in said that the withdrawal of this notice was due to the €, eh 
hoard of issuance of the injunction in this case on October 4,1900. | _ ¥ 2) eet 
6, 1900. That statement is untrue, as a mutter of fact. The Record | ey 
er Com- shows that the Appellant Company knew nothing of the z py M 
Selaimed | injunction until the process was served on it ou the evening . re ee fa Ae 
Seaman | of October 5, 1900. The injunction had been granted — Saree t 4 ‘i 
S it there- Without any sort of notice lo the Appellant Company, not- — ~ art | 
had not | withstanding the very serious injury inflicted by the grant- ie 
id go no | ing of it. The meeting of the board of directors had hs eh 
m under been called before even the injunction had been applied for, nine: ) rd 
ty much less granted, and the process was served on the day = 5G . 
fixed for the meeting. The board of directors, or its fas pall e 
several members, had before this been seen and informed oye: ee te 
of the mevting, and all had agreed that, in view of the fact oF 


= Z 
. we 


that the past relations between the two companies had been 
kind and pleasant, and their business operations satisfactory, 
aud in view of the further fuct that it was believed that the 
injunction of June 25,1900, in the Virginia suit would 
shortly be dissolved, the notice of cancelation or action 
thereon should be suspended, or, if you choose, revoked 
temporarily, with the right to renew. 

Notwithstanding this plain, common sense statement of 
the facts touching both the notice of cancelation and its 
suspension, counsel for the appellee grasp at it with avidity 


and hold on to it with tenacity us evidence of a fraudulent 
70-8 
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conspiracy between these two 
court of equity rather take the’ plain, ordinary, common 
sense view of the matter and say that the action of the Ap-. 
pellunt Company in giving the notice was not only justified 
by the facts, but impelled by business considerations, or 
























c i will it, in the view of counsel on the other side, suspect'a . ‘trust certificate h 
4 fraud, when no fraud was either intended or doue? So pa: Company agreed ¢, 
; much for this, the initial fact relied upon to establish col- | n said company, 
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Agreement of June 5, 1900. 































establish the charge of fraud and collusion and therefore it ” Consatidated Tall 
is necessary that we shall make a close and critical exami- © | | for every Hee 9 o 
nation of this much criticised paper, Its face showsitto . | ° which $10 was 
be a simple matter of business between the contracting pare = | > Se certificates: ‘ded 
~ ties, who are, Charles Adamson upon the one side anda | pany, or svol-ot 
majority of the stockholders of the United States Gramo- far the agreotn vee. 
phone Conipany on the other. Tt is neither in Jaw nor in A Third, Adwthse) “4 
fact a contract between Adamson and the United States {) - Sha ag 1 red. Pe 
Gramophone Company, No stockholderis complaining =~ new. cons Tee, viet 
of it, neither is Adamson complaining of it, nor is | Si 10 excee 3 
the State of West Virginia complaining of it. The fact : company” he 6 
is, that un entire stranger is the only person who makes a - bh Poe Ne tanning inenty: 
consplatt With respect to that contract. In the argument — Ns D4 iu ‘holies 
of the demurrer, we have pointed out that the stockholders’ §° | © pe 
had the right, each acting independently of the other, to sell: 
= their stock to whomsoever they pleased and at whatsoever ta 
=f price, and we have supported this contention by well Sie, Y ee, ae 2: %, 


MeL 





nized authorities. BESve IOy 
We lave also pointed ont heretofore that ‘Gankn joa a a 


stranger, and will not be heard in this court, and in manera 5 
of this position, we have cited numerous authorities, among, ale dt "She strange 
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isa party to the contract, but that a majority of its stock- 
holders executed the contract. 
will show it to be about this: 

First. On its face, Adamson agreed to purchase and the 
stockholders of the Appellant Company and the voting 
trust certificate holders and stockholders of the Berliner 
Company agreed to sell their several and respective holdings 
in said company. 

Second, Adamson agreed to pay to the stockholders of 
the United States Company $11 per share for their com- 
mon stock, payable $5 per share in 5 per cent. gold 
collateral trust certificates at par, and $6 per share in com- 
mon stock of a company to be called and known as the 
Consolidated Talking Machine Company of Anierica, and 
for every share of preferred stock he ugreed to pay $14, of 
which $10 was to be paid in 5 por cent. gold collateral trust 
certificates and $5 in new common stock of the same com- 
pany, or such other company as miglit be organized under 
the agreement of June 5, 1900. 

Third. Adamson proposed to selkund transfer this stock 
ithus acquired to the Consolidated Company or some other 
new company to be organized, the capital of which was not 
to exceed two million dollars. He wus to get from this new 
company the 4 per cent. gold collateral trust certificutes, 
running twenty years, which he was to deliver to the stock- 
holders of the Appellant Company, who had sold him stock, 
and these certificates were to be secured by a deposit with 


.& Philadelphia trust company of the stock thus acquired 


by him under the agreement from the holders of stock 
-in the Berliner and the Appellant Companies. Observe, 


at this point, that there was to be no cancelation 


‘of any of the stock of these two last named com- 
‘panies acquired by Adamson under the agreement. 
The transaction was simply this, that the then stock- 


holders of these two companies should sel! their stock to | | 
Adamson at an agreed price and Adamson, thus acquiring | 


An analysis of the contract 
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ownership, had the right to sell it to the Consolidated Com 
pany or some other company, but in any event it was to be 
deposited with a trust company and to be held by it as: a 
security for the gold collateral trust certificates. 

Fourth. All the common stock in the new company was 
to be transferred to certain persons, named in the agreement, 
to be held by them as trustees for a period of ten years, ‘as 
additional security for the gold trust certificates. Observe 
again that this is hut another evidence of the business 
character of this agreement of June 5, 1900, on the part of 
the stockholders. | 

Fifth. Adamson was to take an agreement from the new 
company to list its stock, the voting trust certificates and 
the gold collateral trust certificates, on the Philadelphia 
Stock Exchange. This made these certificates marketable 
and it furnished additional evidence of the business caution 
shown by the stockholders in making the agreement. 

Sixth. The stockholders of the Berliner and Appellant 

. companies were to deposit their respective holdings of stock 
with a Philadelphia Trust Company on notice from Adam- 
son, for which they were to receive the deposit receipts, 
and for which they would, later on, get by exchango the 
gol trust certificates and the new common stock, which 
Adamson had agreed to deliver to them as the purchase 
price of their stock in the two companies. This still ac- 
cumulates the evidence of the businesslike care taken by 
thiese stockholders to protect their interest. 





as will be seen by the eighth clause thereof (p. 38 of the 
Record). Adamson had the right to cancel the contract if . 


companies before July 1, 1900. This was an option to 


was not obliged to throw up the contract if a majority in, 
interest did not sign it, but he had the right cither to end 
it or to claim under it as he saw fit. On the other hand, if © 
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Seventh. The contract was several as to the stockholders, : | 


Adamson only, which he might or might not exercise. He” 


he did not get a majority in interest of the stock of the two, 
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and they pot for that $15, of which $10 was in 6 per cent, 
trust certificates and $5 in new common stock. The ‘trust - 


certificates were secured by the stock which they transferred 
and, therefore, there could be no loss. There was, therefore, 
ayuarantee of a well-secured interest-bearing gold certificate 


for one-half of the par value of the common stock and for. 


the entire value of the preferred stock. ‘This was a good 
transaction for the stockholders, but whether it was or not, 
no one else was concerned but them. We understand, of 
course, that a court of equity will restrain a majority from 
squeezing out a minority, but it will never do this, even, at 
the instance of a stranger. Seaman is not and does not 
claim to be a stockholder and yet he seems to be proceeding 
upon that theory, 

We think we have established up to this point two propo- 
sagt 


to whom and at what price he pleased. 

. That the agreement of June 5, 1900, is fair on its face 
he was a pure and simple matter of business, A fair 
sumple of this is furnished by Mr. Nordlinger, who was a 
stockholder. On pages 198, 199 and 200 of the Record, in 
answer to questions put to him by counsel for the appellee, 


he gives a most intelligent and satisfactory reason why he. 


parted with his stock under the agreement of Juno 5, 1900, 
and the court can not read it without reaching the conclu- 
sion that he was actuated purely by business considerations. 


‘The same motive, as a matter of course, must have prompted —_ 


the other stockholders, because it abundantly appears that 


ach stockholder who signed that agreement bettered his — 
condition from a financial standpoint. It is snid, however, — 
that the agreoment of June 5, 1900,.if carried out, will i 
break up the Appellant Company and thus end Seaman’s , ie 


coutract of October 10,1896. It is submitted, howéver, that - 


even if this was so, the court can not prevent by injunction ~ a 
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puny, the contract expressly provided that some of the 


vendors should retain enough stock to qualify them as — 


directors. ‘This does not look much like a dissolution of the 
company, but rather makes it clear that the company was 
to continue in existence for business purposes. . 

But even if the effect of the agreement of June 5 was to 


merge the Appellant Company into the Consolidated Talk- 


ing Machine Company of America, how are Seaman’s 


rights, if he has any, affected by it? If he had any con-~ 


tractual relations with the Appellant Company, and that 
company was taken into the Consolidated Company, then 
the new company took with it all the burdens resting upon 


the company which it took in. If there was a contract, - 


therefore, for which the Appellaut Company was responsible, 
the Consolidated Company assumed the performance of that 
contract and Seaman can pursue his rights, whatever they 


are, and in whatever forum he pleases, provided it has juris-. 


diction, against the Consolidated Company. There seems 


to be no disagreement between the counsel for the appellee ~ 


and ourselves on this proposition of law. Indeed, the 
amended bill plainly takes this position and the answer 


does not dispute it as a matter of law, provided the facts 


are true as stated in the amended bill. 
Whether this be true or not, it is true that Seaman made 
his contract of October 10 with full notice of the Jones con- 
tract of September, 1895, because a copy of the last named _ 
coutract was attached to aun made a part of the contract of © 


October 10, 1896. Seaman thorefore will be held to havo — 3 


contracted subject to all of the provisions and conditions of 


the contract of June 2, and we have shown in a previous — 


part of this argument that he understood this to be the sit.” 


uation, when he wrote the letter of September 8, 1899, We -” a 


could not maintain, as a matter of law, that the absorption — 
by the Consolidated Company,—even if such were true,— 


of the Appellant Company, could or would affect Beweaiily 
‘here is, however, nothing in the contention that 
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the agreement of June 5, 1900, will work a dissolution of 
the Appellant Company, and even if it were truc, Seaman’s 
rights are not affected, because he has his remedy against 
the Consolidated Company. : 

The glaring proposition is made, that the Appellant Com- 
pany must be made to hold to its contract of September 2, 
1895, notwithstanding the breach of that contract by a 
failure to pay royalties and to prosecute the gramophone 
business, in order that Seaman may hold on to the contract 
of October 10, 1896; in other words, that this company must 
lose its income and let its patents die by lapse of time in, 
order that Seaman may be accommodated. 

We have thus presented to the court a full discussion of 
the ouly two grounds whereon the charge made in the bill 
of a fraudulent conspiracy between the two companies are 
based. . Fraud is a question of fuct and if unsupported the 
bill will be dismissed. We submit that the bill in this 
case should be dismissed for the want of evidence in support 
of the charge of fraud, as well as Because the bill is not 
goed in law. 


Other Errors Assigned. a 


It isnot necessary for us, we think, to discuss in detail | 


the other errors assigned by us in the deeree of June 15, 
1901 (Rec., p. 259). We think we have covered most of 
them in the general discussion of the case, but we desire to 


call the attention of the court very briefly to some of them, | 


and particularly to the decree of May 15, 1901. 


Decree of May 16, 1901. 


By this decree, the appellant and appellee wore Tre- 
quired {to enter into a stipulation, the terms of which were 


_fally set out in the decree itself. We deny the right 


‘ 


of a judge to require parties to enter into a stipu- 


lation as was done in a most peremptory way in 
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the order of May 15, 1901 (See Ree., 4 PP. 56," 80). 
Courls may pass upon the rights of parties, both on the law 
wnd the facts, as the case is made up on the pleadings and © 
evidence, but it is respectfully submitted that it is beyond © 


tho power of a court to peremptorily order parties 


to agree their rights. It will be seen, however, that. 
without admitting the right of his honor, Judge Jackson, to 
require the Appellant Company to enter into the stipulation. 
demanded of it by the decree of May 15, the Appellant 
Company did execute and deliver, by filing in the record 
of the cause, a stipulation which measured up to and ful- 
filled every requirement made of it by the said decree of 
May 15, (Itec., p. 98). Seaman presented to the Appellant 
Company for execution by ita stipulation which he said 
was in accordance with the decree of May 15, but if the 
court will look at the second and third paregraphs of his 
proposed stipulation, it will find that there is added pro- 
visions which were impossible of execution by the Appel- 
Jant Company and not called for or even hinted at in the 
decree of May 15, 1901. It was bad enough under the 
decree of May 15, but_it was infinitely worse under the 
proposed stipulation of Seaman, because by the stipulation, 
the Appellant Company was required to obtain the signa- 


=. 
aA 2 


ture of the Berliner Company and the Consolidated Com- 


pany and was also required to engage in a vostly litigation — 
against 1 man by the name of Johnson. Neither of ‘theop:: 
requirements were called for by the decree. { 


On the other hand, the court will see that the Minalalion 


tendered by the Appellant Company was in exact accord- 
ance with the decree of May 15. Notwithstanding this fact 
his honor, Judge Jackson, so modified the decree of May - 
15, 1901, as to require the Appollant Company to enter 
into still another stipulation in which the Appellant Comps 
pany was required to obtain not merely the co-operation of | 
tho Berliner Company, but the execution of the etipulation ” 
by that company. Not only that, but the mar p Sangre he 
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(page 113) provided that the stipulation was in nowise to 
prejudice the rights of the appellant and appellee in this 
suit, nor affect the rights of any parties to any other litiga- 
tion. The main point of the contract of Octoher 10, 1896, 
was the obligation of Seaman to purchase $10,000 of goods 
each month, and therefore the stipulation should have re- 
quired him to do so, but it was coutended by his counsel 
that in the shattered and scattered condition of his business, 
growing out of this litigation, he could only buy what he 
was able to sell, and of this he was to be the judge. If he 
did not buy as much as the minimum amount called for, 
then there was to be another litigation over the right of the 
United States Gramophone Company to end the contract or 
stipulation, as you may enll it. The Appellant Company 
declined to sign this stipulation, and the court below sought 
to punish it for that act by continuing the injunction. It 
is for this court now to say whether the learned judge of the 
court below had the power to compel our client to sign any 
stipulation whatsoever, and in default of doing so, whether 
the judge of that court had the right to punish it for its dis- 
obedicnce by continuing the injunction, We say punish- 
ment, because it amounts to that. We do not think it 
necessary to notice the other assignme 


Up to May 1, 1900, the Appellant smpany was in the 
receipt of an income of about $100,000 per year. It had 





the right to end the contract of September 2, 1895 whenever 
the royulties were not paid, Seaman, a stranger, unknown 
to the Appellant Company, so far as contract relations are 

concerned, secures an injunction and thus prevents the pay- is 
ment of royalties and the prosecution of the gramophone... — 


business, ‘I'he Appellant Company haa rested under: this 
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hearing on a motion to dissolve. It has never had a hear- — 


ing in the court below on ‘the morits of the case, Ithas | 


lost by this injunction and that of June 25, 1900, over 
$100,000 if not more, und every day that the injunction re- 
mains in forea it is losing in proportion to that sum. © 
There has been no offer by Svaman to pay the royalties or 
prosecute the gramophone business. He has been required 
only to give a bond in the penalty of $6,000 which will not 
cover one month’s loss. Even the security of an additional 
bond was denied to the appellants by the decree of June 15, 
1901, This appellant is unconscious of any wrong done by 
it to Seaman and this Record fails to disclose any wrong, 
and why it should be thus punished it fails to see. Its pat- 
ents are fast dying out while this injunction is being held 
over it. The court will see that under this injunction order 
the Appellant Company was restrained from using in any 
imanner whatsoever its varie patent rights, and was re- 
quired to file with the clerk of the court its original patents 
or true copies thereof. The injunction order is sweeping in 
its character at the suit of an intruder and interloper, on 
the Himsy, false and unsupported charge of fraud, and yet 
this order was granted on an ex parle application without 
the slightest notice to the Appellant Company. 


i 








We think we have 
made clear the following points: t 

1, The United States Gramophone Company was not a 
party to the contract of October 10, 1896, | 

2, That it was not even consulted with respect to the 
making of that contract, and had no knowledge of it until 
afier it was made, , 





the foregoing discussion 





Te | es a 
ae ba » 


a J 


3. ‘That even had it known of the negotiations: leading 
ght of inter 


up to the making of the contract, it had no 
ference. | re Pe 


ri 


\ aD 
re » 





~ ™ 
~ eo 
ie 


kts keaeicse 


>i} 
























t ha 


si) 


’ the contract: 





5. That th 
those arising» 

_ October, 1895. 
6, That its, 


- 


? 


business, beca 
by reason of 
was realizing ) 
7, That d 




























<a Ae 
Peak Mei ae 
! ? eal Ea : 1 
# aR ; A js VS 


As PEPE eee fy, ee WER Te: 
Be it Seki SE BORO 
“~' pe Yi Me Raha Le sas CRD de 1 Ae en Jak 
~~. A EF eae rt ts Rata *) nei | Ray 2 th rh! pe. 3 oe 
ig ae Oh eos eter tees Let hea ye ae 7 
Bia Beh ag a arn 
aor. |. ii ow 5 aa a — jt i . nl, i ae ae up eae i 
Ra a Ea arch eagle 

ras. ‘et eg Mik se o Pea ace Me 

Lar Lr Cty aa a 7 i i 1S a ry 

1 i " ; te 


a 
, a 


—- 
i F 


ae 


Bae 


y ett 
we 


A Nall ‘s, palie 7 we 
i i Mey * 
¥ : 
4 . 
ard 


Ag 


2 rit ut 
=! a i= 
/ a ee 
—— = Ss oS Ol r ‘ 

= : 
rhe .. * 

‘ — “3 r 4 

- z ill 7 


69 
. hear- 4, That the charge in the bill of a collusion between the — 
- Tt has | Appellant Company and the Berliner Company to bring 
00, over about a cancelation of the contract of October 10, 1896, is 
ction re- wholly unsupported by the evidence, as well as denied by 
at sum. the answer. | , | 
‘alties or _ 6. That the Appellant Company claims no rights, except 


~ required those arising under the Jones contracts of September and — 
aT not : October, 1895, ore Pee 
Iditional _ 6. That its action in giving notice of 
the contract of September 2, 1895, was 
business, because that contract was not 
by reason of its non-performance the 
was realizing nothing. : fre as 
7. That the agreement of June 5, 190 ), Was an ended and ae 
consummated matter long before the institution of this suit, ©. Ler 

8. That the said agreement was prompted wholly Bye ste is 
business considerations on the part of the contracting ! 
parties. RET eee 

9. That the said agreement was free from fraud and lawe 82> 
ful in its purposes. : Rares 

10. That Seaman knew of the provisions of the contract 
of September 2, 1895, when he made his contract of Octo- 
ber 10, 1896, and therefore assumed the risk of its cancela- 
tion on account of any default arising thereunder. 

11, That default has been made in 
the contract of September 2, 1895, as clea rly shown by the — 
evidence, no matter to whom this default is to be attributed. 

12. That Seaman has failed to show, as averred in his 
bill, that this default, arising under the contract of Septem- 
ber 2, 1845, is not attributable to him. 7 ee 

13, That assuming as proven that there has been default, 
then the right to rescind is indisputable. Since 

14, That it will not do for Seaman merely to aver that 

the default is due to the non-performance by the Berliner 
Gramophone Company of ifs contract with him of October 
10, 1896, but he must prove the fact as » ie : : 


& purpose to cancel 
purely a matter of: 
eing performed, and 
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16. That even if proved, the Fights of th United Sate 
Gramophone Company can not be affected one way or 7 
other, Scale its dehite are fixed by its contract, and not ae I Besa, cai be. : 
by anybody else’s. ipl he can likewise ) 

16. That it is an immaterial question whose fault it, is 2) ako | fon am of the od; ay 
whether the Berliner Company’s or Seaman’s, that the con- — M The law did not 
truct of September 2, 1895,has not been complied with, ay 15, and subsequent 
because the fact still remains that the gramophone business quire the appellant to 
has not been prosecuted in a diligent and businesslike } Ror to punish it for its ‘@ 
manner, as a result of whieh no royalties have been paid junetion against it. Thy 

to the United States Gramophone Company, and therefore judge to impose any such 
i right to cancel the contract, as expressly provided in | 
the contract, has arisen. 

17. That the injury to the United States Gcamonbors | ae A 
Company by a continuation of this injunction is irreparable. | pie " Respeta with co 
The fact stares the court in the face that no business has : re sab 
been done by either Seaman or the Berliner Company since’ 

May 1, 1900, and that therefore there has been a breach of 
the contract of September 2, 1895. The further fact stares 
the court in the face that the United States Gramophone 
Company up to the first of May, 1900, had beon in the 
receipt of an income ranging from $76,000 to $100,000 per 
annum, and that since that time it has received nothing. 
The further fact is that we have here a bond only in a penalty 
of $6,000, which will scareely cover the loss of one month, 

and the most important fact is the patents are: | 
rapidly expiring. ne: 

18. That Seaman does not offer| to pay the set ithes ¢ or 
otherwise to perform the contract of September 2, 1895, as. 
he said he would do in his letter of September 8, 1899, 

19. That the demurrer should have been sustained by ’ 
the court below and the bill dismissed, EA Ag RE 

20. That the decision of the court in the case of the Bor. eh, 
liner Gramophone Company vs. Seaman of July 6, 1901, We : 
decisive of this case, because the court held there, that if 
there had been a breach of the epntract the common law 
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court furnished an adequate remedy, and therefore it follows, 


that if Seaman can be compensated in da S| ia] 
breach he can likewise git St te Ceara i 
tire abrogation of the eéntract. : 
21, ‘The law did not authorize the jude by the decree of 
May 15, and subsequently by the decree of June 15, to re- 
quire the appellant to agree this case by a stipulation, 
nor to punish it for its disobedience by continuing the in- 
junction against it. The appellant denies the power of a 
Judge to impose any such condition upon it, 


We therefore respectfully submit that | re | 
) u t the act | 
lower court should be reversed, the injunction fasten hee 
the bill dismissed with costs to the appella: t. | 
Respectfully submitted. | 
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; United States Circuit Court of Appeals, 
FOURTH CIRCUIT. 
BERLINER GRAMOPHONE Com- | 
PANY, | 
Appellant, | 
a. No. 412. 
FRANK SEAMAN, 
Appellee. 
BRIEF FOR APPELLEE, 
Supplemental Statement of Facts. : 
'. The original bill contained the following prayers 
for relief: 3 , 
1st. An injunction restraining defendant from 
selling goods, save to complainant. 
vd. Restraining defendant from using certain 
‘property, save for the benefit of complainant. | 
" 3d. Requiring the delivery of certain specifically =) 
Ne - enumerated articles made for and at the expense g 
of complainant, satisfactory to him, in the posses- 
sion of defendant, and ready for delivery. 
4th. Damages sustained by reason of the partial 
breach of contract shown. 
Raymond R. Wile 
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5th. An account of matrices in possession of 
defendant. 
Gth. Other and further relief. 


These prayers are fonnd at page 13 of the record 
of the first appeal, and on page 13 of the record of 
the present appeal appear the prayers of the 
amended and supplemental bill. 


The entire record in the case, as printed upon 
the former appeal and upon the present appeal, 
was before the Court, and all of the pleadings, 
exhibits and affidavits were considered. By con- 
sent of counsel, only such as do not appear in the 
former record have been printed. It is appre- 
hended that the Court will consider the entire 
record, but shonld it decline, all facts allesed 


must, in the absence of the proofs, be resolved for. 


the appellee. 


POINT FIRST. 


As to the effect of an adjudication of the 
Court of Appeals that the bill previously 
considered be dismissed without pre- 
judice. 


First, 


Upon an appeal, the Court has before it merely 
the record. ye | 


I. The Court upon the former appeal could con- 
sider nothing transpiring in the Circuit Court, 
subsequently to the appeal and had no reeord 
thereol. 
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The Appellate Court can act on no evidence 
which was not before the Court below. Ou appeals 
in equity no new evidence can be admitted. 


Boone v. Childs, 10 Pet., 177. 

Pacitie R. R. Co. vy. Missouri Pacifie R. R. 
Co., $5 U.S., L. 

Suydam v. Williamson, 2 How., 427. 

Milne v. Deen, 121 U. 5., 525. 


The Cireuit Court with full authority notwith- 
standing the appeal, proceeded with the case, 


Smith v. Vulean Lron Works, 165 U.5., 
518, and cases cited. 

The Pennsylvania, 12 Blateh., 67. 

Standard Elevator Uo. v. Crane Elevator 
Co., 46 U. 8. App., 453. 


Amendments of the pleadings are discretionary 
and not reviewable. 


Bullett County v. Washer, 130 U. S., 142. 
Chapman v. Barney, 129 U. 38., 677. 


Il. Upon the present appeal, the sole question 
is whether the Circuit Court properly adjudicated 
the law and the facts before it. 


As to the Jaw, the Court on Appeal may re- 
examine & decisions held binding by 


the Uireuit Colirt and may disregard such prece- 
dents, 


Curtis v. Overman Wheel Co., 20 U. 5. 
App., 146. 


Asio the facts, the dectsion of the Appellate 
Court must speak from the record before it, line 
and letrer, as the question was presented below, 
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Where since the original decree, the rights of 
the parties have so changed as to make it improper 
to carry the decree into execution, relief can only 
be had through some form of original proceeding. 


Mackall v. Richards, 116 U. 8., 45. 


Second. 


‘To cetermine the foree of the words ‘‘without 


prejudice” the situation of the case must be exam- 


ined. 


I. ‘he Cirenit Court in the evercise of its proper 
and usual powers as above seen had granted further 
relief pending appeal, 


Such proceedings were not before the Appellate 
Court. 


Will it be presumed that the adjuclication of the 
Court of Appeals went further than the record 
warranted and undertook to pass upon such pro- 
ceedings! Surely not. 


Smith os. Vulcan lron Works, 165 U.S., 518, 
cited in the opinion holds that an appeal may be 
‘*from the whole order or decree’ granting an in- 
junetion aud that where the Circuit Court should 
have clismissed the bill, the Appellate Court will 
order its dismissal (bp. p. 518, 520, 525). 


Upon this authority the Court of Appeals ordered 
the billin the present ease to be dismissed without 
prejudice. 


Without prejudice to what? Evidently, 
Ist. «Anew suif or an action. 
2nd. Any uct or proceeding had or done in 
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or by the Circuit Court not presented on the 
record, 

3rd. Any proceeding which the Circuit Court 
should subsequently see fit to take, consis- 
tently with the decision. 


An examination of the case of Smith v. Vulcan 
Iron Works as well as all of the authorities cited 
in the opinion in that case. shows no single pre- 
cedeat for the order in the present case unless so 
interpreted. 


Vulcan Iron Works v. Smith, 15 U.S. App., 
577 shows that the case was npon final hearing and 
the decree appealed from one for a perpetual in- 
junction and accounting. 


That upon an appeal from an order or decree 
granting an ad interim injunction, the bill should 
not be dismissed absolutely, these cases aver, when- 
ever the propriety of such action is considered. 


In Richmond v. Atwood, 5 U.S. App., 151, the 
Court say “‘It is quite probable indeed quite clear 
that a distinction would be made between injunct- 
ions granted preliminarily as a matter of discretion 
and a decree for an injunction granted upon the 
final determination of a particular right.’’ ‘‘In the 


case under consideration the hearing in the Cirenit. 


Court upon the merits as to the validity and the 
infringement of the patent was full and complete, 
and the general property right was determined, so 
far as it could be done by the Court, and the per- 
petual injunction, the order to account and the ap- 
pointment of the special master were based upon 
such determination of the property right.’’ 


In Marden v. Campbell P. P. Mf’ g. Co., 33 UT. 
S$. App. 123,the Court say, “It is apparent, however, 
from the closing sentencesof Richmond v. Atwood, 
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that the rule is one of equitable convenience, to be 
applied when the full record is brought before us, 
ou an appeal on account of an injunction granted 
by an interlocutory decree after a full bearing.” 


In Curtis rv. Overman Wheel Co., 20 U.S. App., 
146, the appeal was from an order for an injune- 
tion pendenfe lite. ‘Tie decreee was reversed with 
costs, bul the bill was not dismissed, even though 
the decision did not depend upon questions of 
fact but was rendered upon the face of the patent 
in question. 


In Sfandard Elevator Co. ¢. Crane Llevator Co., 
46 U.S. App., 411, the underlying impulse of the 
Courts is suggested, “On the face of the record 
this decree, so far as concerns the adjudication 
appealed from, was uot preliminary, it was 
technically and essentiallly on the merits and after 
the parties had in the fullest sense, their day in 
Court’ (p. 447 and see pp. 450-7). 


An analysis of ull the cases cited in Smith v. 


- Vulean [ron Works as well as all of the cases in 


which citations of that decision may be found, 
shows that in every instance wherein upon appeal 
from a decree reJating to an injunction, the Court 
asserted the propriety of a dismissal of the bill 
upon an appeal from a decree technically not 
tinal, the suif was one for infringement of a patent. 
The decrees in these cases hud been, with one ex- 
ception for a perpetual injunction and an account 
ing; the pleadings, proofs and a matured case 
before the Court. 


The decrees appealed from in these cases are the 
eonverse of decrees dismissing the bills, such as 


the Court would have rencerecd af Creenit liad it 


found for defendant: aud the dismissuls are bused 
uniformly upon the propositions that the patent 
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sued upon is invalid and wonld support no bill or 
that the act of defendant constituted no infringe. 
ment and eould by no possibility be ground for 
complaint. 


Snueh decrees differ only technically from final 
decrees as is eluborately set forth in Standard Ele- 
vator €'o, v. Crane Elevator Co , 46 U.S. App., 411 
(455-7); in Lockwood v. Wickes, 36.0.3. App., 
321 (325); In re Potts, 166 U. 8., 263 (267), and in 
Standard Elevator Co. v. Crane, 46 U.S. App., 
442, et seq. 


The sole exception noted is that of Mast, Foos 
& Co. v. Stover M’'f’g. Co., 177 U. S., 485. 


‘The opinion in such case, in discussing the dis- 
missal of a bill upon appeal from a preliminary 
injunction proceeds as follows: 

‘This question is not necessarily concluded by 
Smith v. Vulcan Iron Works, 165 U. 8., 518, since 
in that case the injunction was granted after an- 
swer and replication filed, or full hearing had upon 
pleadings and proofs” &e. (p. 494). 


The Court then proceeds to point out that the 
Court might, to save the parties from further liti- 
gation, proveed to consider and decide the case 
upon the merits, and says: 

“Tf the showing made by the plaintiff be incom- 
plete; if the order for the injunction be reversed, 
because injunction wus not the proper remedy, or 
becanse under the particular cirenmstances of the 
case it shonld not have been granted; or if other 
relief be possible, notwithstanding the injunction 
be refused, then clearly the case should be re- 
manded for fall hearing upon pleadingsand proofs. 
But if the bill is obviously devoid of equity pon 
its face. and such invalidity is capable of remedy 
we know of nu petson 
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why, to save protracted litigation, the Court may 
not order the bill] to be dismissed.”’ 


Two cases other than those involving patents 
have been found. 


Green y. Mills, 25 U. S. Appeals, 383. 
Knoxville v. Africa, 47 U. 8. Appeals, 74. 


These cases depend upon the proposition that the 
bill in its very nature and by reason of its essential 
foundation may not be sustained; that the sub- 
ject is outside the province of any Court, in one 
instance and in the other that the alleged basis of 
complainant’s rights was non-existent; that no 
concelvable amendment or representation of the 
subject could avail. 


In view therefore of these authorities the words 
‘‘without prejudice’? must be most liberally con- 
strued. The Court benevolently pointed out that 
the bill as drawn would not meet with its approval 
and the defects being capable of amendment may 
be cured. 


Il. Further, should a different interpretation be 
urged by appellant the jurisdiction of the Court of 
Appeals to render the decision would be im- 
pugned. 


The statute under which the appeal is taken 
provides: 

‘Where upon a hearing in equity in a District 
“Court or in a Cirenit Conrt, or by a judge- 
‘thereof in vacation,an injunction shall be granted 
“or continued, or a receiver appointed by an inter- 
‘locutory order or decree * * * an appeal may 
‘he taken from such interlocutory order or decree”’ 
&c. <Actof June 6th, 1000, Stat. p. 660. 


The appeal is taken from fie a7der and from he 
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entire order, Noappeal is taken from anything 
else. Congress authorizes the consideration of 
nothing more, and the Court is without jurisdic- 
tion to pass upon any other question. 


| 
| C13.) fork 


In Highland Avenue R. R. Co. v. Columbian 
Equipment Co., 168 U. 8S. 627 (630), the Court state 
this rnle ‘Under this section it has been decided 
that when an appeal is taken from an interlocutory 
order or decree granting or dissolving an injunce- 
tion, the whole of such interlocutory order or de- 
cree is before the Court of Appeals for review and 
not simply that part which grants or dissolves the 
injunction, and that on the hearing in the Court of 
Appeals that Court may consider and decide the 
case upon its merits’ and at page 632 ‘It would 
savor of judicial legislation to hold that, although 
Congress has not authorized appeals from orders 
appointing receivers, the mere fact that in such 
order there is adirection of a mandatory character, 
either expressed or implied, in respect to taking 
possession, makes if appealable as an order grant. 
ing an injunction.” 


Unless limited as appellee insists by the words 
‘without prejudice’, how much more would the 
order dismissing the bill in this case savor of judi- 
cial legislation? 


The cause must surely be still before the Circuit 
Court and the present appeal therefore one for de- 
termination upon its merits. 





The Courts of the United States are courts of 
limited jurisdiction and their proceedings are 


erroneous if the jurisdiction is not shown upon | 
them. } 
| 
Kempe’s Lissee v. Kenedy, 5 Cranch, 173; f 
' : i Shi Tees 
MeVUormick & M.v. Sullivan etal, 10 | 
Wheaton, (yd, | 
| 
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In order to maintain a suitin the Courts of the 
United States, the jurisdiction should appear upon 
the record. 


The Ocean Ins. Co. v. Polleys, 13 Peters, 
1G; 

Bradstreet v. Thomas, 12 Peters, 64; 

McKenney & al. v. Carroll, id., 68; 

Browne v. Keene, 8 Peters, 115; 

Wood v. Wagnon, 2 Cranch., 348; 

Morssman v. Higginson, 4 Dallas, 12; 

Turner v. Bk. of North Am., id., 8: 

Turner's Administrator v. Enrille, id., 7; 

Brigham v, Corbat, 3 Dallas, 382. 


IIL. Furthermore, beside all these considera- 
tions, the question ofa final dismissal] of the bill 
was not before the Court. 

The appeal is expressly limited to the subjects 
embraced in the order from which the appeal is 
taken and the errors assigned (Record pages 543-4). 


The assignments of error raise the question of 
the preliminary injunction solely, the concluding 
general assignment being too vague to serve any 
purpose. . 

‘An assignment that the Court erred in entering 
“judgement in favor of the plaintiffs against thede- 
‘‘fendants is too general to be noticed. Assign 
“ments of error are required by the rules to point 
“out the specific ground of error relied on, and as- 
“signment that the Court erred in charging the 
‘Gury that there was no evidence establishing < 
“defence is too general.’ 


Hart et al., v. Bowen, 86 Fed. Kep., 977. 
Leouisinna A. & MM. R. Co. v. Board of 
Levie Com’ rs, 87 Fed. Rep:, 594. 
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Falson v. Ballard, 86 U.S. App., 75: 

United States v. Ferguson, U.S. App.. 
453; 

Florida Central, &c., R. R. Co. v. Tavar- 
ris, &e., R. R. Co., 30 U.S. App., 428. 


TV. Had the question of a dismissal of the case 
been raised by the notice of appeal, the Court 
would have refused to consider it in the absence of 
an assignment of error. 


The necessity for assignments of error covering 
the points relied upon is emphatically announced 
by Judge Goff in the case of the Mutual Life Ins. 
Co. v. Conoly, 25 U. 8. App.. 86. 


In Third National Bank of Philadelphia v. 
National Bank of Chester Valley, 86 Fed. Rep., 
852, the Court say: 

“This contention was also insisted on in the oral 
“aroument of counsel, but itis not alluded to in 
‘the exceptions to the master’s report. ‘There is 
‘nothing to indicate that the point was made 
‘‘before the master or before the Circuit Court in 
‘its consideration of the exceptions to the master’s 
“report. It is not mentioned in the assignment of 
“error, and, therefore, the suggestion comes to us 
“in a manner which does not warrant us in enter- 
“taining it or allowing it, however sonnd it may 
“he, and prevalent it might have been, if it had 
“been duly made.’”’ 


To like effect are Braner v. Compania de 
Navegacion la Flecha, 35 U. 8S. App., 44, and 
National Masonic Accident Assn. v. Sparks, 49 U. 
S. App., 681. 


Moreover, the Courts have held that the assign. 
ments of error must particularly point ont the 
ground of complaint. 
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Mitchell v. Marker, 22 U. S. App., 325. 

Supreme Council Fidelity Co., Id., 439. 

City of Anniston v. Safe Deposit & Trust 
Co., &c.. 85 Fed, Rep., 856. 

The Natches, 41 U. S. App., 708. 

Doe’s Executors v. Waterloo Mining Co., 
44 U. S. App., 204. 

City of Findlay v. Pertz, 43 U.S. App., 
383. 

Charleston Ice, &e., Co., Joyce, 8 U.S. 
App., 309. 

MacDonald v. United States, 24 U. S. 
App., 25. 


This rule applies to the jurisdictions of law, 
equity and admiralty, as above indicated, and to 


equity, as will be particularly noted in Andrews vy. 


National Foundry and Pipe Works, Ltd., and 
City of Oconto v. same, 46 U. S. App., 281; and in 
Randolph v. Allen, 41 U.S. App., 117, and 85 Fed. 
Rep., 928.. 


The case at bar is not within the exceptions to 
this rule. 


Scarfe v. Western, N. C. Land. Co., 42 U. 
S. App., 439. 7 
Flagler v. Kidd, 45 U. 8S. App., 461. 


It is therefore respectfully submitted that the 
dismissal withont prejudice, of the bill, recognizes 
existing amendments made subsequently to the 
appeal,and authorizes and suggests further amend- 
ments to meet the defects pointed out. 


V. Finally, the decision upon the first appeal is 
eonclusive only as to those questions which were 
before the Court and the elfect of the mundate 1s 


| limited to questions presented and adjudicated. 
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Western W. 58. Co. v. V. D., 79 Fed. Rep., 
$20. 

Standard Elevator Co. v. Crane Elevator 
Co., 46 U. S. App., 453. 

Smyth v. Vulcan Iron Works, 165 U. S., 


525. 

Great Western ‘Tel. Co. v. Burnham, 162 
0.8, 343. 

Sanford Fork and Too! Co., Pet’r,160 U.S., 
fid5. 


In re Potts, Pet’r, 166 U. S., 265. 
Story v. Livingston, 13 Peter, 378. 


The Court passed upon the bill before it and the 
dismissal ‘twithout prejudice’ Jeft undecided all 
other questions. 


Third, 

The amended «nd supplemental bill duly filed 
after appeal and before decision, replaced the origi- 
nal bill and is still properly before the Court. 

It is not affected by the decision or mandate as 
we have seen, and it was filing a proper exercise of 


discretion. 


The effect of the filing of such bill was the same 


as though the original bill had read as so amended 


and such amendment may be made to show juris- 
diction, 


Bowden v. Huruham, 19 U. 8. App., 448, 
59 Hed. Rep , 752. 

Carnegie. Phipps & Co. v. Hulberi, 36 U. 
S. App., 81; 70 Fed. Rep., 209. 

Gaylord vi, Bt. We Made 0: R:.6o...6 Biss. 
286; Fed. Cus. No. 5284, 


(0) 
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Such amendment might have been made even 
after the decision of the Court of Appeals, dismis- 
sing the bill, 





Jackson v. Ashton, 10 Peters, 480. 
The amended and supplemental billis, therefore, 
still before the Circuit Court which may proceed 


thereunder ‘without prejudice.” 


Williams v. Gibbs, et-al., 20 How., 435. 


« 


‘“Whena petition is amended by leave of the 
Court the cause proceeds on the amended petition. 
“Tt was upon the amended petition that the judg- 
‘ment of the Court below was given, and the ques-. 
“tion brought here by this writ of error is the 
“sufficiency of the amended petition. If its aver- 
“ments show that the Court has jurisdiction, the 
‘inrisdiction will be maintained without regard to 
‘the original petition.” 
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Washer v. Brillett Conoly, 110 U. 8., 562. 


An amendment of the bill to show jurisdiction 
may be allowed by the Circuit Court after a decis- 
ion of the Snpreme Court dismissing the bill for 
want of jurisdiction and upon such amendment 
it may proceed with the case. 


Jackson v. Ashton, 10 Peters, 480. 


A bill may be amended to conform a special 
prayer to its real purpose and should not be dis- 
missed for variance. 


oe 


Purtee v. Thomas, 11 Ped. Rep., 77z. 
Estell v. Diekard, 4 Bax, 497. 





A Tew CAtise of action may be Introduced where 


: it corresponds with the original bill. 
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U. 3. v. Distilled Spirits, 1 Abb.’C. S., 
573. 


The liberality with which amendments are al- 
Jowed in furtherance of justice is very great. In 
Storrow v. Texts, &c., Mig. Co., 31 U.S. G. C..A,. 
Rep., 130, the bill and amended bill,and in Texas, 
we., Mfg. Co v. Storrow, 92 Fed. Rep., 5,the same 
case Was before the Court of Appeals upon a second 
amendment allowed after the decision of the first 
appeal, 


In that case the decree was rendered upon de- 
murrer, - . 


In the case before the Court the bill is dismissed 
before maturing of the cause and the same liber- 
ality should be shown as thongh the demurrer of 
defendant had been sustained. Amendment would 
be allowed after interlocutory decree on demurrer, 


Hunt v. Rousmamere, 2 Mason, 342, Fed. 
Cause No. 4823. 

Caldwell v. Taggart, Neale v. Nealis, 9 
Wall, 1. 

Fisher v. Rutherford, Bald., 188; Fed. 
Cas. No. 4823. 

Hilliarn v. Brevoort, 4 MeLean, 24; Fed. 
Cas. No. 6505. 

Spofford v. Pellen, 4 McLean, 253; Fed. 
Cas. No. 13244. 


“The extent and beneticient use made of the au- 
‘thority given by this section (954) to make amend- 
“ments is disclosed by a long line of decisions of 
‘the Supreme Court of the United States covering 
“every step ina cause fromthe summons to the ver 
“dict und judgement, (A large number of citations 
“follow), Other United States Court have e¢iven 
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‘their sanction to the most liberal exercise of this 
‘power.’’ (Citations follow). 


MeDonald v. State of Nebraska, 101 Fed. 
Rep., 177. 


POINT FOURTH. 


The amended and supplemental bill disclosed 
equity and the proofs submitted justified the find- 
ings of the Court. 


The papers upon the application embraced all 
those nsed upon the former motion for injunction 
and besides those, the amended and supplemental 
bill of complaint, together with various affidavits, 
verified for use upon the present motion in relation 
to allegations of fact, discovered subsequently to 
the filing of the original bill, and appearing in the 
former record. 


All of the points submitted upon the former 
appeal are pertinent npon the present motion. 


The amended bill of complaint sets up in para- 
graphs 4 and 5 thereof, the attempted consolida- 
tion of the United States Gramophone Company 
with the defendant and the attempted cancella- 
tion of the contract which complainant seeks to 
enforce herein, and prays that such cancellation 
may be enjoined and restrained. 


Such injunction is proper and necessary to pro- 
tect the rights of complainant during the continu- 
ance of this litigation, as becomes clearly manifest 
upon the consideration of the persistent and. re- 
peated denials of defendants that complainant has 
any rights whatever,and the action brought in the 
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New York Federal Court, to recover damages upon 
the contract in suit herein as one which has heen 
broken and terminated. 


In paragraph sixth of the amended and supple- 
mental bill of complaint. complainant alleges the 
complicity of one Eldridge R. Johnson with the 
defendant, and sets up faets for the purpose of 
justifving the granting of an additionaland further 
injunetion which shall enable complainant to pre- 
vent the continuance in business of said Jolinson 
in contravention of the spirit of the injunction 
sought herein (paragraphs 6, 7, 8, 9 and 10). 


The amended and supplemental bill of complaint 
further sets ont complainant’s exclusive right to 
use the name gramophone, and seeks to enjoin the 
employment of the same by defendant (Paragraph 
11). 


Said bill likewise discloses the bringing of an 
action at law by the defendant herein against 
complainant herein in the United States Circuit 
Court for the Southern District of New York, 
setting up, as a cause of action in said snit, what 
it had pleaded by way of defence to the original 
bill of complaint herein, and demanding two 
hundred thousand dollars damages for breach of 
contract, 


Kirst. 


The allegations of the original bill taken fo- 
gether with those of the amended and supplemental 
bill fuliy disclose the equities and show that such 
exist, but are not available to defendant in the 
New York case. 


I. The forfeiture of the contract during the 
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bd 
pendency of this action. should be enjoined. The | 
Corl possesses and should properly exercise the | 
power, . 
i 
No objection can be urged to this relief and it will 
2 Le 
conserve complainant’s rights against third parties. 
The Cireuit Court, and Judge Gray sitting in the Es ad 


Eastern District of Pennsvlvania,havealready held ) 
the word Gramophone to be a trade mark or trade | 
name which should be protected, the latter Court | 
awarding an injunction against one Johnson at 
suit of complainant herein. Such injunction was 
overruled by the Court of Appeals for the Third 
Circuit, Judge Dallas, writing the opinion, upon 
the ground that no privity existed between the 
parties. That Conrt, however, as well as the Cir- 
cenit Court for the District of West Virginia, re- 
tained the bill for final hearing as properly 
Sublet’ HA Rp. TH“ Lah 10 rAR AL 987 | 
The Circnit Court was justified in holding the 
bill and granting relief as to the name. 
First. Upon equitable rules developed in cases 
arising because of unfair competition. 
Secondly. Under the law of trade marks or trade 
names. . 
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‘The use of the word “Gramophone” by appel- : 
lant is an unfair competition in trade which the | 
Court shonld restrain. 


The name “Gramophone” arbitrarily assumed to 
describe a patented invention remains the exclus- 


Defendant should be enjoined and restrained 
from using the word Gramoplhone,and the injunc- | 
tion herein should be so extended and enlarged. 


Ive property of those entitled to use the patent | 


| until the expiration of the term of the monopoly 
granted by the government. During sueh time | 
} 
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only those entitled to mannfactnure, vend and use 
the invention may employ the name designating 
it. After the expiration of the patent, although 
the term becomes generic, the use of it passing to 
the public, stiil the name must not be so used or 
employed even then as to confound the new mann- 
facture with rhe product of the business established 
and carried on during the term of the patent. 


MeLean vs. Flemming, #6 U. 8., 245. 
Singer Mfg. Co. vs June Mfg. Co., 163 U.S., 
169. 


This rule has been well stated in a recent Eng- 
lish case. Said the Court in Lee vo. Haley, 5 Ch. 
App., 161: 

“T quite agree that they (the complainants) have 
“no property in the name ‘Guiuea Coal Company,’ 
**but the principle upon which cases upon this sub- 
‘ject proceed is, not that there is property in the 
“word, but that itis a frand upon a person who 
‘has estublished a trade and carries it on undera 
‘“viven name, that some other person should 
‘‘assume the same name witha slight alteration, in 
“such a way as to induce persons to deal with him 
“in the belief that they are dealing with the per- 
“son who has given a reputation to the name.” 


This mle was broadly stated by the Sapreme 
Court of the United Statesin McLean v. Flemming 
(supra), 


To the same effect is Celluloid Mfg. Co. », Cel- 
lonite Mfy. Co., 32 Fed. Rep., 94, where the Court 
sald: 

“ft ts the object of the law relating to trade- 
“marks to prevent one man from unfairly stealing 
‘away another's business and good will. Fair 
“competition in business is legitimate, and pro- 
‘motes tie public good; butan unfair appropria- 
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“tion of another's business by using his name 
“or trade-mark, oran imitatiou thereof, calculated 
“to deceive the public, or in any other way, Is 
“justly punishable by damages and will be enjoined 
“by a Court of Equity.” 


But it is unnecessary to invoke the doc- 
trine of unfair competition. Beyond and 
beside all the foregoing considerations, the 
word “Gramophone” is a good trade-mark 
or trade name under the decisions, and its 
illegal use by the defendants should be 


enjoined. 


The name ‘Gramophone’ was an arbitrarily 
coined name and non-descriptive of the article or 
venable commodity to which the name was affixed. 
It has been used for a large number of years to 
describe a Specific patented invention, and has all 
of the elements of a valid common law tracle- 
mark. 


Fairbank Co. vs. Central Lard Co., 64 Fed. 
Rep., 133. 


In the case of Se/chow, et al os. Baker, et al, 93 
N. Y., 59, the Court says at page 69: 

“Where a manufacturer has invented a new 
“name, consisting either of a new word, or a word 


“Sor words in common use which he has applied for 


“the first time to his owa manufacture or fo an 
‘article manufactured for him, to distinguish it 
“from those mauufactyred and sold by others, and 
“the name thus adopted is not generic or desecrip- 
“tive of the article, its qualities, ingredients, or 
“characteristics, but is arbitrary or fancifid, and 
“is not used tnerely to denote grade or quality, be 
“is entitled to be protected in the use of that name, 
“notwithstanding that if has become so generally 
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“known that it has been adopted by the public as 
‘“‘the ordinary appellation of the article.’’ 


II. The prosecution of the action at law brought 
by the Berliner Gramophone Company against 
Seaman, should be stayed, pending the determina- 
tion of this suit. 


The jurisdiction of equity to restrain the pro- 
secution of actions at law, is well settled. 


Pomeroy’s Equity Jurisprudence, Sec. 1360. 


The eround of equitable interference with actions 
at law by injunction is, ‘tthat in order to do com- 
plete justice every part of the dispute between the 
parties should be passed upon.” 


Bispham’s Principles of Equity (6 Ed.) Sec. 
407. 
Kerr on Injunctions, 13. 


“Now in the common law Courts, the rights of 
parties conld in many instances receive only a par- 
tial consideration, as those Courts could not ad- 
judicate equities, and thus only a part of the dis 
pute could actually be decided.”’ 


Id. Citing Johnson v. Christian, 128 U.S., 
B74. 


“Trwas toafford a remedy for this wrong that 
chancery interferred and assumed jurisdiction to 
stay legul proceedings. ‘This jurisdiction is exer- 
cised at any stuge of the legal cause. Thus, an 
injunction, etc. It is usually granted on the ap- 
plication of the defendant, but the plaintiff!’ may 
have an injunction, as where, etc. In short, the 
right to resort to equity does not belong to the 
defendant alone, etc.’’ Id. 





(6) 





Raymond R. Wile 
Research Library 


22 
Citing Stewart v. Railroad Co., 2 D. G. & 
eae SLD: 
Davisv. Wakelee, 156 U. 5S., 680-6. 


Right of chancery, acting in personam to inter- 
fere by injunction with proceedings at law, is 
recognized in England and the United States. 


Id. 407 8 Citing Wynn v. Newman, 75 
Va., 811, 

Hilliard on Injunctions, p. 187 et seq., 
(3 Ed). 

Cole v. Cunningham, 1383 U. 8., 107. 


“The principle is that, as between concurrent 
jurisdictions, that which first attaches will have 
the preference. 


Id. 409, citing, Southeastern Ry. Co. v. 
Brogden,3 MacG , 23. 

Horae v Bremridge, L. R. 8 Ch. App., 22. 

Conover v, The Mavor, 25 Barb,, 518. 

Crane v. Brunnell, 10 Paige Ch., 333. 

Simpson v. Hart, 1 Johns. Ch.,97. 

Telford v. Brunkeroff, 163 [1], 439. ° 


Whichever Court first acquires jurisdiction will 
hold for all purposes. 


Wellson Jurisdiction of Conrts, 156, 


“The leading general principle as to the concur- 
rent jurisdiction is that which ever Court of those 
having such jurisdiction first acquires possession 
ofa cause will retain it throughout. It has been 
observed that great caution should be exercised 
lest the power of those co-ordinate Courts should 
be brongheé into conflict, as it is apparent the evils 
of such collusion wonld be of serious magnitude; 
and the safer, if not the only course ts that each 
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Court shall never sufferitself to indulge ina cause, 
or in regard to a subject matter; over which an- 
other has exercised its jurisdiction. And not only 
so but xn Court has discretion torefuse jurisdiction 
of a concurrent matter, even in the first instance, 
especially, [ suppose, a Court of Equity.” 


Jewett v. Bowman, 29 N.J., Eq., 176. 


“This rule would seem to be vital to the har- 
monious movements of Courts whose power may be 
exerted within the same spheres, and over the same 
subjects and persons.” And so, where a suit in- 
volving conflicting liens and mortgages has been 
insituted in a Court, and all the parties in interest 
are brought in, and some of the parties then insti- 
tute suit in another Court, this will not prevent 
the former Court from determining the whole mat- 
ter without regard to changes in the title or posses- 
sion of the property.”’ , 


Barkhull vs. Herwig, 30 La Am., 618. 


“since a Court which has obtained rightful 
jurisdiction will retain it for all purposes within 
the general scope of the equities to be enforced.” 


Ober vs. Gallaher, 93 U. 8., 199. 
‘And state Courts and United States Courts are 
to forbear in like manner, from interfering with 


each other.’ 


City of Opelika vs. Daniels, 59 Ala., 211. 
“And neither can enjoin the process of the 
other.”’ 


Chapin vs. James 11, R. [., 87. 


‘And the Court must make a conclusive deter- 
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mination of the whole case, as the two cannot take 
if up piecemeal in any event, although the two 
may have jurisdiction in the same class of cases. 
However a Court of Equity may sometimes enjoin 
proceedings ac law, but it has been held that, 
wherever two Courts have concurrent jurisdiction, 
the equitable Court will not exert its power unless 
there are peculiar equitable grounds for its 
exercise.” 


Wells on Jurisdiction of Courts, 149. 


‘And this applies as between Law and Equity 
Courts. Hardeman v. Battersby, 53 Ga., 36,and it 
goes through to include the execution of the judg- 
ment rendered, Hawes vy. Orr, 10 Bush, 432. 
Where an Equity Court appoints a Receiver it is 
held in Iowa, not to be necessary to the jurisdiction 
of Court of Law, in an action for damages against 
the corporation for whom the receiver is ap- 
pointed, that the consent of the appointing Court 
should be obtained in an institution of the action. 
Allen v. Railroad, 42 Ia., 683. But the rule else- 
where is directly the other way. Gest vs. Rail- 
road, 30 La. An.. 28.7’ 


Winn vs. Albert, 2 Md. Chan. Dec., 54. 
Brooks vs Delaplaine, Md. Chan. Dec., 354. 
Henry v. Tupper, 2 Wm. (Vt.), 579. 
Hickman v. Painter, 11 W. Va., 386. 
Bank v. Railroad Co.,28 Vt., 477. 

See : 
F‘reeman vs. Hose, 24 Haw., 450, 
French, Trnstee, vs. Hay, 22 Wall., 240- 

253. 


Court of Equity will restrain parties. 

“The maxim of equity that ‘equity acts in per- 
sonam’ has been frequently applied by the State 
and Federal Courts in enjoining parties to actions 
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in concurrent jurisdictions. The Courts exercise 
caution, however, in granting its writs, and do so 
only when they have jurisdiction of the persons 
proceeding upon the theory that they enjoin the 
parties and not the forum.” 


Cole v. Cnnningham, 133 U.8., 107. 

Story Equity Jurisprudence, Secs. 899-90v. 
Peck vs. Jennies, 7 How., 625. 

Freeman vs. Howe, 24 How., 450. 

Taylor v. Taintor, 10 Wall., 370. 


See principles in re-control of Court over 
parties. 


Pennoyer vs. Neff, 95 U. 8., 714-723. 
Massie vs. Watts, 6 Cranch., 148. 
Phelps vs. McDonald, 99 U. 8., 298. 


“The cases which warrant the interference of 
Courts of equity with the parties to a legal pro- 
ceeding, are co-extensive with the subjects of 
equitable jurisdiction. It may be said generally 
that an injunction will be granted to restrain an 
action at law, wherever an equitable title is not 
recognized or an equitable right not enforced, or 
where exact and complete justice would not be done 
between the parties by reason of the want of an 
equitable remedy.” 


Bispham's Principles of Equity, 409. 


“The writ of injunction is alsu nsed for the pur. 
pose of protecting and enforcing the equities of 
notice, estoppel, conversion, election and adjust- 
ment, wherever those rights are in danger of being 
injuriously affected by the proceediags of acommon 
law Court. Thus a party may be restrained by 
injunction from asserting in an action at lawa legal 
title against an equitable title of which he had 
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notice; or from setting up some right or title from 
the enforcement of which he ought to be estopped 
in equity by some previous conduct or action on 
his part, ete.” 


| Id, 411. 
Citing, 
Borie v. Satterthwarte, 180 Pa., 542. 
Ferrin v. Errol, 59 N. H., 234. 
Conklin v. Wileman, 38 Fed. Rep., 874. 


The prosecution of the action at law brought in 
New York against complainant will absolutely 
disable this complainant from availing himself of 
the many equitable reasons which exist for the 
denial of :he legal remedy which is claimed for an 
ulleved breach of the contract, involved, and its 
cancellation, subsequently to the bringing of this 
suit. 


Equitable defenses cannot be interposed in that 
suit, which is an action at law. Amended and 


Supplemental Bill, §§ XII, XILI, XIV. 


Foster v. Mora, 98 U. S., 428. 
Johnson vy. Christian, 128 U. 8., 382. 


That such equitable defenses exist is set forth 
in the bill The agreement of October 10th, 1896, 
is set out $$ II, IIT. Right to accounting is alleged 
S$ IX,-X, XI, XIT, XVII, XI; XVITI, XXXVI, 
both as to equitable rights in property and as to 
profits and losses. 


Injunction may also be had against action at law 
where equity grants a more complete remedy. 


Id., 412: Citing, 
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Joyce on Injunctions, 1053. 

Note to Eurl of Oxford’s case,2 Send. Cas. 
Eq., 613. 

Chicago M. & St. P. Ry. Co. v. Pullman 
Pal. C. 


Equitable rights of property and of accounting 
exist and these must be determined upon equitable 
principles whatever may be found as to the 
forfeiture or non-forfeiture of the contract or the 
legal rights of the parties. 


“Where the equitable remedy by specific per- 
formance has been invoked, the Court will not 
permit an action at law to proceed for the same 
subject matter, and the complainant, therefore, 
will be restrained from proceedings at law for 
damages.”’ 


Chicago M: & St. P. Ry. Co. v. Pullman 
P. C. Co., 49 Fed. Rep., 409. 

Bispham’s Principles of Equity, 412. 
Citing, 

Duke of Beaufort, v. Glynn, 3 Smn. & 
Giff., 213. — 

Reynolds v. Nelson, 6 Madd., 18. 

Prothero v. Phelps, 2 Jur. (N. Y.) 173. 


“After a Court of Equity has once got posses 
sion of a case, it wili not suffier any of the litiga- 
ting parties to resort to another tribunal. Either 
a plaintiff or defendant who attempts to do so may 
be restrained by 2 motion in the cause. 


Id., 414. Citing, 
Reynolds v. Nelson, 6 Madd., 18. 
Frank v. Basnett, 2 My. & K., 618. 
Spink v. Francis, 19 Fed, Rep., 670. 


Equity will not interfere where the controversy 
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would be decided in equity upon a ground equally 
available at law, unless the party invoking the 
aid of equity can show some special equitable fea- 
ture or ground of relief. 


Pomeroy’s Equity Jurisprudence, Secs. 
1360, 1361. : 


‘Such special equitable featnre arises in the 
present case by reason of the forfeiture of com- 
plainant’s contract alleged in the action at law to 
have taken place and which forfeiture or the termi- 
nation of the contract, is essential to the recovery 
of damages in the action at law.” 


id.,. 1562. 


It would be most inequitable that pending the 
determination of this cause wherein certain rights 
under a contract are sought to be enforced, an 
action at law should be maintained based upou an 
alleged forfeiture, pleaded as occurring at a time 
subsequent to the bringing of this suit. 

“Equity will also enjoin an action at law and 


-dctermine the whole case wherever the legal remedy 


is inadequate, and the legal remedy is deemed to 
be inadequate if the ends of justice would not be 
satistied by.a mere judgment for the defendant in 
the action at law but would require that some dis— 
tinctive equitable relief, etc., be conferred upon 
him. If any affirmative equitable relief is neces- 
sary to a Full settlement of the controversy, and to 
a complete protection of the defendant's rights, a 
Court of Equity will interfere, enterfain a suit for 
such relief, and enjoin the action atlaw. Wher- 
ever a Court of Equity exercises its jurisdiction over 
a case involving only legal interests and primary 
rights, for the purpose of awarding its exclusively 
eqnitable remedies, because the legal remedies 
would be inadequate, it will always, 1f- necessary, 
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that this defendant may be enjoined from doing 
pending the adjudication of complainant’s rights 
in this cause any act which shall render such ad- 
judication,when it shall be made futile. Moreover, 
the contract to be made a part of the bill would 
have been annexed thereto, referred to thereinand 
exhibited. Nothing less is sufficient. 

IV. The fourth objection taken by way of de- 
murrer is not available to defendant for the fore- 
going reasons further because no relief is sought 


against the stockholders in question, nor are their - 


rights songht to be adjudicated. 


V. The fifth cause of demurrer is not well taken 
for the same reasons set ont In relation to the third 
and fourth grounds of demurrer. Jt is apparent 


_that relief is demandable against no person other 


than the Berliner Gramophone Company. Even if 
this company had undertaken to convey rights 
which it did not possess a decree may be rendered 
against. it leaving the rights of those contracting 
with it unaffected and their remedies unimpaired. 


VIO The sixth cause of demurrer is not well 
taken for the reason that the defendant hasa right 
to terminate the contract only in case of breach by 
complainant, and that therefore the contract is 
good and enforceable at suit of complainant until 
it shall have been shown broken by him. 


VIL. The seventh ground of demurrer is not 
well taken for the reason that the Court can give 
relief by way of specific performance to the lim- 
ited extent prayed in the original bill herein, and, 
moreover, that even in case the Court were unable 
so to do, still relief by way of injunction against 
a thousand breaches of the negative covenant may 
be had. ‘This contention was likewise disposed of 
in September, 1900. 
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VWIIt. The eighth ground for demurrer is cov- 


ered by the memorandum as to the propriety of © 


relief in this action staving the prosecution of the 
action at law in New York. 


IX. The ninth objection is not well taken for 
the reason that the amended and supplemental bill 
of complaint is not multifarious, but seeks single 
and detinite relief, alleging the various facts and 
circumstances entitling complainant to the relief 
sought and being upon the scope of his remedies. 
“It is almost universally declared that every case 
‘must be governed by its own circumstances, and 
‘that the question is left to the discretion of the 
“Court.” 


Beach Modern Equity Jurisp., Sec. 115. 
32 Fed. Rep., 127. 

34 Fed. Rep.,393. 

2 Horn, 619. 

26 Fed Rep.,296: and 

Foster’s Fed. Prac.,Sec. 76. 


X. The special demurrers Nos. 3 and 6 are taken 
to paragraphs LY and V, of the amended and sup- 
plemental bill. If these paragraphs be eliminated 
the bill is not destroyed. 


XI. The general demurrer for lack of parties 
amounts to no more than the special demurrers to 
the allegations of these sections and in the event 
that the parties specified should be held necessary 
the pleading should be amended by the striking 
out of the sections specified. . 


On demurrer to the entire bill, no matter how 
well taken the objections may be to specific por- 
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tions of the bill, the demurrer cannot be sustained 
if the bill, as a whole, shows ground of relief. 


Conklin v. Wehrman, 38 Fed. Rep., 874. 


POINT SIXTH. 


The record sustains the ruling of the Circuit 
Court as within the proper exercise of its discre- 
tion and its decree should be affirmed. 


SIPE & HARRIS and 
WALDO G. MORSE, 
Of Counsel for Appellee. 
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ARGUMENT IN BEHALF OF AP- 
PELLEE. 


Supplementary Statement of Facts. 


The bill of complaint is found in the record on 
pages 1 to 9, and the amended bill of complaint on 
‘pnees 43 to 51. 
Of the facts alleved in these pleadings the only 
ieni:ts are those of the averments of collusion and 
ceouspivacy (paragraphs 11, 24, 25 and 23 of the 
bill, and paragraph 6 of the amended bill); re na eee 
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That the complainant has no adequate remedy 
at law (paragraph 27 of the bill); 

That the defendant and the Berliner Gramo- 
phone Company are threatening to cancel the 
contraet between them, as alleged in paragraph 
28 of the bill, which is in a way denied; 

That the defendant has been notified by 
complainant of his rights under said contract as 
alleged in paragraph 30 of the bill, and has recog- 
nized the same as alleged in paragraph 9 of the 
amended bill; 

That complainant has paid tothe Berliner Gram- 
ophone Company and the defendant, through said 
company, vast sums of money, as alleged in para- 
graph 31 of the bill, which is partially denied ; 

The effect of the matters and things pleaded as 
and alleved in paragraph 32; 

That certain matters and things set up in the 
amended bill came to the kuowledge of the com- 
plainant subsequently to the filing of his bill, and 
that the same are material to be pleaded, as al- 
leved in paragraphs 4 and 5 of the amended bill; 


And that a majority or all of the stockholders. 


of the defendant have signed the consolidation 
agreement set out, as alleged in paensralie Tand 

8 of the amended bill. 

These disputed averments are shown suificient!y 
proved to support the injunction granted. 

It is set forth in defendant’s answer at pages 2) 
and 21 of the record that a majority of the stock.- 
holders of the Berliner Gramophone Company had 
signed such agreement, and at page 35 it practi- 
eally admits that the like has been done by the 
stockholders of defendant. The fact that such 
was the case is also established by the testimony 
of My. Nordlinger, secretary of the defendant 
ogge Tso of reeorey, 

The performanee by platutiff and the non-per- 
formance by the Berliner trramophone Com pairy 
are fully shown by the testimony of Henry &. 
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Smith {page 150 of the record) and have, more- 
over, been passed upon by the Cirenit Court for 
the Western District of Virginia after afull hear- 
ing, 

The allegations of conspiracy and collusion are 
amply supported by what appears in the record. 

On June 25th, 1900, an injunction was granted 
restraining the Berliner Gramophone Company 
from selling goods in contravention of the negative 
covenant in its contract (Bill, paragraph 23, page 6 
of record). 

By the purchase of a majority of stock pursuant 
to the consolidation agreement, the control of the 
Berliner Gramophone Company and the United 
States Gramephone Company had on Atensr 22, 
1900, passed into the same persons. On that date 
in spite of such union of interests, the directors of 
the defendant passed a resolution forfeiting the 
eontract of the Berliner Gramophone Company, 
hecnuse it had ceased actively to carry on the 
evamophone business (Record, page 182). 

On October Sth, 1900, after the service of the 
injunction in this suit, such cancellation was re- 
seinded by the directors of the defendant (Record, 
page 183), such rescission, however, being alleged 
to have been made independently of the injune- 
ticn in question (defendant’s answer, page 29 of 
Record). The nature of the understanding and 
the conspiracy between the defendant and the 
Fevtiner Gramophone Company further appears 
hy reference to the letter from the Berliner Gram- 
oplone Company to the manager of the defendant 
asking defendant to co-operate collusively in deal- 
ing with complainant, and likewise from the persist- 
ent and wholly unjustifiable refusal of the wit- 
nesses Adamson and Latta to testify regarding the 
dealings between the compamies (pages 24] and 
Yoo the Reeord). 

That defendant les no tangible pyoy VEY PS ays 


tablished by the witness Smith (page lou, 94 seq.) 
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That complainant has no adeqnate remedy at 
law and that the averments of the amended bill 
are essential adequately appear from the plead- 
ings. 

Defendant’s denial that it had notice of or that 
it has recognize. the contract existing between 
the Berliner Gramophone Company and Frank 
Seaman, is met by proof that it has actecl there- 
under, received benefits therefrom and permitted 
appellee to build up lis business in reliance npon 
and with its sapport and concurrence. This is 
apparent from the correspondence appearing in 
the record from pages 146 to 117, and the testi- 
mony of the witness Smith on pages 156-157. Ap- 
pellant requested appellee to send royalty checks 
made out directly toit(page i55 of therecord); dealt 
with defendant as to models. samples, rebates, ete. 
(pages 142, 144 and 146), and in many other ways 
emphasized the relations existing. 

The notice of cancellation given by appellant 
does not purport to involve any failure to pay 
royalties, but is placed solely upon the eround 
that the Berliner Gramophone Company had 
failed to carry out its obligations in pushing the 
business (Record, page 182). The contraet with 
Seaman having been fully recognized, approved 
and acted under, cannot after so long acquiescence 
be made the ground of complaint, and no other 
cause of dissatisfaction is alleged to lave existed, 
or could exist against the Berliner Gramophote 
Company. 4 

Appellee’s letter asking to be notified in 
case the Berliner Gramophone Company should 
permit any default, in order that he 
might remedy the same, evidently referred to 
defantt in the payment of vrovalties, whichowas the 
only ground of forfeiture stich strived the ex- 
pinition of the three year period of the econtrart, 
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and the payment of the seventy-live thousand dol- 
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lars in royalties shown by the witness Smith to 
huve been fully complied with. 

Upon these fucts aud in view of the allegation 
in clefendant’s answer that it had no purpose, or 
was under any contract or agreement to place its 
property, rights or inventions in the hands of third 
persons or any one (Record, page 31): that the 
consolidation agreement did not affect its holdings, 
tights or property (Record, page 35): the Civeult 
Court postponed the hearing of the motion to dis- 
solve its injunction previously granted, tucreased 
the injuuection bond of complainant and provided 
for the further proceedings in the case | Record, 
pages 40 and 41). 

Upon the amended bill thereafter filed the de- 
murrer of defendant and the depositions taken, 
the Court on the 15th day of May overruled the 
demurrer, and, not passing upon the injunction 
before it, ordered that the parties might sripulate 
as indicated by the Court; that should the parties 
or either of them fail to stipulate, the hearing of 
the motion be continued to June 12th, 1901, and 
that all such matters be without prejudice (Record, 
pages 56 and 57). 

At this hearing, and as the basis for such prop- 
osition by the Court, the ‘‘assurance was given 
in open Court on the 15th day of May, 1901, by 


counsel representing the defendant, that the stipu- 


lation would be signed by the defendant, the 
United States Gramoplhowe Company, ant also the 
Berliner Gramophone Company, who was a party 
to the @se, upon Wlhiel assurance Ly the counsel 


che order of that date was entered.” 


That sneh wes the fact appears in the order of 
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ing that defendant be allowed ten days in 
which to sign the same pursuant to the order. 

The order further provided that if said stipulna- 
tion were not signed by the defendant and the 
Berliner Gramophone Company within such time, 
the motion to dissolve the injunetion should stand 
overruled, and the injunetion continued (Record, 
page 71). + 

Thereafter, and on the 15th day of June, 1901, 
complainant by eonusel presented to the Court 
his certain stipulation pursuant to the orders 
theretofore entered duly executed by complainant, 
which was ordered to be filed, whereupon ten days 
were Given, as aforesaid, to the defendant to sign 
said stipulation (Record, pages 114 and 115), 


\ 
— 
r 
stipulation, and the Court entered an order provid- | 


i ‘ ‘ ! * t 
4 ba a e ri 


a +f * { 
+ j el 
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The discretion ofthe Circuit Court 
in continuing the injunction upon the 
facts shown, was welland wisely ex- 
ercised, 


= 


Defendant, according to its own statement con- 
tained in the verified answer did not intend to for- 
feit the contract or transfer its patents, and conse. 
quently could be little prejudiced, although the 
Court found that there was reason to apprehend 
such actions. 

The raijes governing the review of sueh mat- t 
ters of discretion upon appeal are eutirely familiar 
to the Court, and having been discussed upon a 
previous brief, will not now be re-examined, , 

The Court put the parties to the test. Com- 





roleed een gnt Wools fonnal Hotest ye rete s ri proceed, 
but the defendant proved insincere i its wileced : 
tlesipe to wo won with the eoutrnct, evasive and 
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POINT Iii. 


This apneal will be heard exclusive- 
ly upon the record before the Court, 
and the decision below will be af- 
firmed or reversed according to 
such record. 


The considerations which support this proposi- 
tion will not be restated, as thev are referred to in 
the brief presented on an appeal argued coutem- 
poraneonsly with the hearing of this cause, so 
that the appellee’s contention is familiar to the 
Court, my . . ah, 2 


— = 


kt 


Point iff. 

As to the rules of law enunciated by the Court 
of Appeals for the Fourth Cireuit, in Berliner 
Gramophone Company v. Seaman, 118 Fed Rep., 
714, in their application to this case we observe 


First. 


Under the citation of authorities in the brief 
submitted upon the appeal argued with the pres- 
ent one, the Conrt should, in case it find the bill 
herein not sufficient, send the ease back to the 
Ci renit Court for further consideration, or order a 
dismissal, as upon the former appeal, ‘‘without 
prejudice.”’ eee zt ree: a 

Seeoud, 

The question before the Court in this case is not 
identical with the one decided in the exse of Ber- 
Hiner Gramophone Company v. Seaman. 

The ruling of the Court in that ease was placed 
upon the grounds that complainant iid an ade- 
quate remedy at taw by way of daniies, aml the 
suit being one towenforee speciticeally a coulpiet ex: 
tending over a dene pertod of time. tie Court 


Wold not entertiin purisdietion, 
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I. In the suit now before the Court the second 
objection falls for the reason that no such relief 
is demanded. 


| 
| 


r 


— eg, 
. = 


Il. Furthermore, the scope of the Virginia suit, 
as set ont in this West Vireinia bill, is not one for 
a specific performance, but for the enforcement of 
u negative covenant by injunction restraininy its 
breach, the allegation being that complainant filed ’ 
his bill in the Virginia suit praying relief from 
the Court “hy way of injunction restraining said 
defendant the Berliner Gramophone Company from | 
selling or delivering such goods so as aforesaid 
agreed to be supplied to your orator to any other 
person or persons.”’ 
Under the authorities cited in the brief in’ Ber- 
liner Gramophone Company v. Seaman, 118 Fed. 
Rep., 714, this is such a prayer for an injunetion 
upon a negative covenant as the Courts will grant. 
The following citations of authority snstain this 
contention, Seaman y. Johnston, 106 Fed. Rep., : 
915; Johnston vy. Seaman, 108 Fed. Rep., 951. 
In these cases the Cireuit Court for the luster 
District of Pennsylvania. and the Cireuit Court of 
Appeals for the Third Circuit, held a bill almost 
identical with that now before the Court in its 
reference to the Virginia suit of Seaman iv. , 
Berliner Gramoplone Company, to disclose 
gronnds for equitable relief, and retained the bt ll 
for final hearing. 


ON 


( 


IIL. In the present case plaintiff has no adequate 
remedy at law. 


In Berliner Gramophone Company v. Seaman. :! 
the Court places its determination that a remedy e i 
at law existed, upon a praver for damages con- a? 
tained in the bill. 
[t is submitted that in the present bill any 
prayer for damages whieh tay exist is merely sub 


sidiaryv. and should be coustderecd] with refereuce 


= 
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to the remainder of the bill, and that even if the 
prayer be erroneous the Court does not lose juris- 
diction thereby, but the prayer may be amended. 
Tt is further submitted that neither the prayer 
in the Virginia bill exhibited nor that in the pre- 
sent bill is controlling for the reason that 
upon breach of eontract by appellant, appellee had 


the following election of remedies : 
——— 
Ist. To rescind the contract and recover such 


damages as he could show by reason of the entire 
breach. 

2d. Continue under the contract and recover 
damages for the partial breach, or 


ad, Affirm the contract and waive the breach, 


enforcing any remedy consistent therewith. 


Clark qn Contracts, page 693, Sec. 286. 
Anson on Contracts (star) pages 277-280. 
Janda v. Wich, 100 N. Y¥., 197. 
Shaw v. Republic, 69 N. Y., 292-38. 
Stokes v. Mackay, 147 N. Y., 234. 
Am. L. 1. Co. v. McAdar, 109 Pa. St., 
399. 
3 Am. & Eng. Enc. of Law, p. 903. 
2 Parson on Contracts, 4th Ed., Sec., 
. Uta. 
U. 8. v. Behan, 110 U. S., 388. 
Anson on Contracts, page 367. 
Goodsell v. W. U. Tel. Co., 55 Super, Ct. 
(N. Y.), 173 (180). 


That a party to a contract to be per- 
formed through continuous acts may recover dam- 
ave for partial breaches as the same _ oc- 
cur, withont cancelling the contract and at- 
tempting to recover damages for its entire breach, 
isaupparent from the common practice of recover- 


ing installments as they fall due upon contracts or 


dimages of the successive breaches of eontinulng 


contraets. 
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Such being the law,a prayer fordamages should 
not be strenuously enforced against the pleader as 
barring his right to equitable relief, the insuf- 
ficleney or lnudeqnaey of damages recoverable in 
the cases being such as pointed out in the brief 

~) upon the appeal noted, should the prayer be con- 


Sn ne 
if 


! strued to embrace damages as upon an entire 
~ | \ breach. | 
\ S| 
3s ead ole | 
+f, Pi POINT IV. | 
fe PROLLY 7 NS. of he , 
OX tid yyr~ § The law ofthe case as raised by the - 
haw oe ee / demurrer may be now discussed. 
: op ‘ a / 
sees ! 
i Pd First Prayer for Relief and Ground 


of Demurrer. 


irst. ( 
The first ground of demurrer is not well taken in / 
that the bill of complaint, together with the, 
amended and supplemental bill disclose grounds 
for relief, hg 
The original bill should be read in conjunction 
with the supplemental bill. None of the fadts 
therein pleaded are required to be again alleged} 
Equity Rule 58. . 
Foster's Federal Practice, Sec. 188. | 
Daniell’s Chancery Practice (2d Am. Ed.), 


 : 
Ca 
Ts. 
cy 
eee ae EP 


1675-1678. 
The United States Circuit Court for the Western | 
District of Virginia, having found complainant’s Path 
_ f contract in force, and passed upon it as entitling é : 
A arma er = * s 7 f J 7 r = c - m = ia * = 7s # ce : i i = 
eS ey eM : him to an injunction, the Court inthis district will * 
hi , follow such finding and grant the appropriate re- | 
lief to render elfectiial such decree, | 
| 
Seana vs. Johnson, 106 Bed. Rep., 914. 
First, By an examination of the pleadings in | 
| 
| 
| 
- 
j 
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that canse, the bill and the answer as well as the 
briefs of counsel in said suit, the same being here- 
with presented, it will appear that all questions as 
to the contract between this plaintiff and the 
Berliner Gramophone Company were litigated, 
and. after henring, determined in that snit in 
favor of complainant, 

The cirenits of the United States, althonuh di- 
vided in jurisdiction. geographically, constitute a 
single system, and where one of those Courts has 
fully considered and deliberately decided the 
question, every suggestion of propricty Cemands 
that it should only be modified or reverse by an 
Appellate Court. 


Goolyear Dentists Vulinite Co. rs, Wile 
Jiams, 1 Banning and Ardens. Causes U. 
S. Ct. 568, 


In the case of Washburn vs, Gould, 3 Story, 133, 
Mr. Justice Story, sitting in the Mass. Cir., suid: 
“The rnle of comity always observed by Justices 
of the Supreme Court in cases which admit of being 
enrried before the whole Court, was to coulorm to 
the opinions of the judges if any had been given.” 
Justice MacLean had previously given a ruling 
upon some pointin the Ohio Cirenit in Brooks vs. 
Bicknell, 3 MacLean, 250, and Justice Story 
therefore said ‘although his mind was not with- 
out much difficulty on this point, he should rule 
for plaintiffs in conformity with the opinion of 
Mr. Justice MueLean.” 


Yrond. As tothe effeet of the Virginia decree 
sul the propriety of its practical enforcement 
thisugh a suitin thiseireuit, the following propo- 
sjhions nnd enses are submitted : 

bey thee rates af enemnite whieh peeratpe cle 
Weck Che €irewit Coneets to che fodliw: Lay evel 
cal yer: isd Le halts we ert tues rielipbe fey thee: dt! nis 


Ky rh | i . jije= s1i0 i ad hitler, Tlie hisses ty Ff ' 1 ir 
5 





Raymond R. Wile 
Research Library 


12 
s railroad receiver for an injunction restraining 
the receiver of another Jine from diverting freight 
traffic will be granted when the Cirenit Court of 
nother cirenuit has afforded the same petitioner 
like relief in a similar case against another 
company. 
Grund Trunk Ratleay es. Central Ve. 
R. &., et al., 84 Fed. Rep., 66. 
Same Case (7) C. C. A., 459, and 33 Fed., 
98.8: €:, 62 Meds Rep.; 229; 61 Led., 
Rep., 8F4. 


[In the above case Wheeler, District Judge, 
says: ‘The case herenpon does not differ materially 
“from that of the petitioner inuV. Y. C1 &é & 2B. 
“PR. Rin the Southern District of New York 
“except as toreceivers of petitioner to forward 
‘freight without payment of traffie balance. 
‘An injunction was granted there to restrain di- 
‘version of the east bound freight. Comity be- 
‘tween Conrts requires that decisions of the Cir- 
‘euit Courts should be followed by each other, 
“especially when relating to the administration of 
‘the same subject matter, as here where diversity 
‘would create confusion.’’ 


The above case is exactly analogous in principle 
to the one at bar and is cited with favor in 
Nat'l Folding Boa & Paper Co.vs. Dayton Paper 
Novelty Co., 95 Fed. Rep., 991. 

In the ordinary practice followed in the appoint- 
ment of ancillary receivers in one circuit after a 
receivership elsewhere, the priuciple invoked. in 
the present bill is constantly applied. 

Such appointments are usually accompanied by 
injunetions based wholly upon prior injunctions 
elsewhere erated. 

In the ease of Jlereantile Trust Co. ts 
Aanawhe & 0. Fey. Litas’ oH) feed. Re a3 
S7T+, the Court holds: ‘Where — recetvers’ 


“certificates are issued by direction of a Pederal 


| 
| 
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~ “Court in one State, and ancillary procee lings are 


“had in a Federal Conrt of another State, into 
“which the rowd extends, the latter Court has 
“jurisdiction to enforce the lien of the certificates, 
“even in a separate suit against a company which 
“purchased the road after a sale in the original 
“proceeding.” 


In this case, therefore. we have precedent for 

A ew snif /oone Slate fo enforce “ ed, Cee ma “fp 

im nother Slate againsl persons and property 

_ oulside the jurisdiction of the Court making the 
decree lo be enforced. 


In the case at bar exactly similar analocies exist. 


| Defendant U. 8. G. Co. could not be joined in the 
| = = LJ Ly é = s 
original bill and may not now be sued in the State 


of Virginia, hence by a new suit in West Virginia 
he may alone be reached. 


In the case of Wew York Security and Trust 
Co. vs. Hynilable Mortgage Co., 71 Fei. Rep., 
556, the United States Cireuit Court for 
< the Southern District of New VYore ap- 
pointed receivers for a Missouri corporation, and 
the Court in Missouri appointed ancillary receiv- 
ers, taking proof of claims and administering 
equities between the receivers and its citizens 
without sending them to the New York Court. 


In the case of Central Trust Company of New 
York ». East Tennessee V. & G. Ry. Co., 69 Fed. 
Zep., p. 658, the Court appointed receivers in 
Georgia upon the exlubition of a decree in Tennes- 
} sem. At page 666 the Court says: “The bcll in 

~ ‘this case is more in the nature of an sriginal 
“Ai, although the primary litigation has bei in 
Te MMOS SER, Tt is donmbtful if if ean he eons tered 
“aneiiary only, as the proceeding jere clearly 
“seus, in the former ease. Under the praetivs 
witel: Tas grown tp in this recetverstiimense 
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of late years, It is doubtful if the rnle announced 
‘tin the Miller case can be adhered to and a proper 
‘and satisfactory disposition made of the nnmer- 
‘ons intervening petitions which come into these 
‘oases, raising questions similar to the one now 
‘presented. The rights of parties under the local 
“Taw may be better ascertained in their respective 
‘urisdictions than they would be if sent, as a 
‘whole, to the Court of primary jurisdiction.”’ 


second, 

The defendant, by reason of the consolidation 
agreement set up in the bill, becomes chargeable 
with all the duties and bound by all of the obli- 
gations of the Berliner Gramophone Company. 
It becomes a party to its contracts and the in- 
junction existing against the former should be 
extended to the latter. 


Consolidations have often taken the form of x 


purchase and sale of shares of stock. 


Thompson on Corporations, Sees. 324, 330. 

Lauman v. Lebanon Valley R. R. Co., 30 
Pa. St., 46. 

Williamson v. N. J. S. R. R. Co., 26 N. 
J. Eq., 398. 


Where one corporation gues out of existence by 
being annexed to or merged into another corpora- 
tion, the surviving corporation sneceeds to the 
property and liabilities of the one dissolved. 


‘Tt is scarcely necessary to add thatin such a 
“case the consolidated corporation holds the 
‘property received from the absorbed company 
“with wedice of any trust atiaching fo if in fuver 
‘of its creditors, and cannot claim the right of a 
‘bond fide purchase refheaatl wolfee 


Mont@omery., &e., R.R. Co. v. Branely, 
Oo: Adaos Tis lad: 


Thakey City, 14 Wall, 652 


ee 


— 


| 
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, Thompson on Corporations, Sees. 372, 

~ 875, 276: 

Thompson v. Abbott, 61 Mo., 176. 

Indianapolis, &e., R. Co. v. Jones, 29 
Tnd., 465. 

Mont. Ry. Co. v. Baring, 91 Ga., 982. 

Harrison v. Arkansas Valley R. Co. 4 
MeOrarv, 254 (UU. 52): 

Barksdale y. Faimey, 14 Gratt (Va.), 
Ooo. 

Curran v. Arkansas, 15 How. (U.5.), 3804. 

Hischtower v. Thornton, 8 Ga, 505, 


Assets of old corporation are liable for its debts 
in hands of new, 


Thompson on Corporations, Sees. 265, 
2841. 

Railrond Company vy. Howard, 7 Wall. 
(U, 5.),-392. 

Vose v. Cowdry, 49 U. 8., 343. 


‘he legal existence of the old companies is con- 
tinned moreover so that Jiabilities may be enforced 
sugainst them. 


() 


Thompson on Corporations, Secs. 396, 397, 
398, 399, 400, 401, 402 and 4038. 

Exchange Bank of Macon v. Macon Con. 

Co., 97 Ga., 1. 

; Indianapolis, &e., R. Co. v. Jones, supra. 

| . Baltimore, &c., R. Co. v. Musselman, 2 

‘ Grant Cus. Pa., 348. 

Hatiua v. Cincinnati. &e., BR. Co., 20 Ind., 
oe 


+ Swnrtwont vi deh. Air tL. R. Co, 24 


i _ 


Mich., 38%, 394: 
+ Bact Tena... &e:, R. Cov. Evans, 6 Hersk 


Tih. “ROP 
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Thompson on Corporations, Sec. 8224. = 


| 

| 

Chicago, &e., R. Co. v. Ashling, 160 I1., | 
o10: 8.16. 43 N. BE. Rep... 

Tod v. Kentucixy U. Land Co., 57 Fed. | : 
Rep., 47. : 
Continental Trust Co. vy. Toledo, &c., R. 
| 


Co., 82 id., 642. . 
All this is compatible with the conclusion ' 
that the fact that one corporation owns the entire ey 
capital stock of another does not vest in the | 
former the egal Lille to the property of the latter, 
or render the two eorporations identical; but they | ™ 
continne to be separate legal entities. | 
Exchange Bank of Macon v. Macon Cons. 
Co., supra. ; 
Jonsolidated corporation liable for the debts, 
obligations and tortsof the constituent companies. 
Thompson on Corporations, Sees. 8241, - 
400. 
C.C. G. & St. L. R. Co. vs. Prewitt, 134 _ 
Ind.,..607. | 
Cushman, efa/., vs. Brownlee, ef al., 12% ¥ 
Ind., 266. 
L..N. A. &C. BR, Co.-vs. Boney, 117 Ind.., 
d01. 
Southern R. R. Co. vs. Bonknight, 30 3,, 
R. A., 823. 
Berryvs. Kansas City, &c., R. Co., 52 Kan., 
7Ti4. 
State, &e.. vs. B.& GD. VR. Co:, 77 Md., 
459, ” 
Friedenwaid Co. vs. Ashville Tobasco ae . 
Works. 117 WN. C., 544. i ~— 
Smith vs. Los Ancelis, &c., R. Co., 98 Cal., 
210) | 
Minnberiantk &e:. Wia@e. rss By, Re -Goas.. 
it Pa. St..'94.9. | 
Phiitudelphia vs, Briutee Ave, Pass Ry. | 
Coy, i4u t's. Sti, tt. | 
| = 
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Rights of creditors are not impaired by contracts 
Which combining companies make among them- 
selyes, 

Thompson on Corporations, See, 8243, 

Stute, &e., v. Baltimore & Lehigh R. Co., 
77 Md., 489. 

fn ve Utien, &¢., Brewing Co., 154 N.Y. 
268. 

Consequently, all rights whieh a creditor or 
contracting party las against one combining com- 
pany he has against the consolidated company, 
amd if the individual corporations be not dissolved, 
this right may be enforced by suit aguinst the one 
of the constituent companies which holds the par- 
ticular property or against the consolidated com- 
pany. Inaease in which no legal consolidation 
has ocenrred but equitably the corporations are 
united, the joint control and interest result in an 
imputation to one corporation of the disabilities, 
purposes, threats and incapacities, of the 
other, relating to particular property, 
in reference to which such corporation sustains 
some special relation, attitude or obligation, and 
any control which the defendant corporation may 
exercise in or over such property will be held sub- 
ject and servient to such duties and obligations as 
nay be owing by the other corporation. The sitn- 
:ttion is analogous to that of a partnership. Such 
in fact and effeet it is, and though perhaps il- 
legal, the defendant may not so eontend, it is es- 
topped from denying the consolidation which has 
been attempted (Chicago, Sunte Fe, &e., R. Co. vs. 
Ashline, 160: JIL, 873; s.¢., 48 N. BL. 373). Un: 
der stele puritership the partiership property ane 
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Thus is the case of an atternpted illegal consol- 
idation which fails, but pursuant whereto business 
has been jointly transacted, an accounting may be 
hac. 

Id. See. 8257, citing 

Greenville Compress, &c¢., Co. v. Plantus, 
&e., Co., 70 Miss., 669; 35 Am. Rep., 
681; 13 South. Rep... 879. 


Third. 

Although such equitable consolidation has been 
effected, still the attempred consolidation does 
not destroy the entity of the constituent com- 
panies. Theattempted merger is uniwwful, a con- 
tinuing obligation exists on the part of the com- 
panies to rescind the illegal agreement, and an 
injunction against each of the conspiring com. 
panies is necessary to the protection of the rights 
of complainant. 


.. A consolidation such as attempted in the 
present case, evenif fully consummated, does 
not destroy the separate corporate eNistence 
of the companies affected. Authorities citeu 
under Point Second, swprua. 

Thompson on Corporations, Sec. §238., 

Il. The attempted merger is unlawful. 

The voting trust therein provided is void, and 
as this is inseparable from the entire scheme th 4 
whole agreement falls. 

Kreissel v. Distilling Co.of America. in 
Chancery of N. J. October Term, L900. 
Printed Opinion. 

Thompson on Corporations, Sec. 6404. 

Grould v. Head, 38 Fed. Hep., S86. 

state &e, L. Vv Srrndard OW Vo..49 Ohty, 
boa. 

Coney. Russell ef af, t8 Noid. [g., 2m. 

Shepane Voting Trust Unses. GO Cows, 
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A corporation organized for the purpose of pur- 
chasing stock is illegal. 


Thompson on Corporations. Sees. 6405, 
$873, 4518; 5 Railroad & Corp,. L. J., 
372. 

P30: ZiB, 2683 SS. Uj; 17 dan. St. Reps 
SOT; 20°N..#. Rep. 798s 8 LL, BiAm., 
ANT. 

110 WN... Yo, G10 p B.C. 16 N. BE. Rep. 363% 
1 iL. R. Am., 456. 


Transfer of a majority of the sfoek of a corpora- 
tion to a foreign corporation is a dissolution. An 


ugreement to that elect Is void. 


Thompson on Corporations, Sec. 325. 
Taylor v. Earle, 8 Hun, 1. 


No power to consolidate as in the present case 
is conferred by statute, and therefore the attempt 
must fail. 


Thompson on Corporations, Sec. 8216. 

Kavanaugh v. Omaha Life Ass'n, 64 Fed. 
R., 295. 

Lonisville &e. R. Co. v. Kentucky, 161 U. 
S., 677. 40 L. Ed., 849. 


Consolidation may be had only with unanimous 
consent of stockholders, except in case of authbori- 
zation by special statute. | | 


The 


sclienie 


Thompson on Corporations, Sees. 8231, 
T1, 272, S264. 

Tavior v. Earle, supra. 

Earle ef af. v. Seattle &e. R. Co., 36 Fed. 
Rep., 909. 

Bb & Ny &. HB: Cov: Howard, 15 Kr. i. 
Bing. 28 


Lantiven ve Lebanen Valles Ry. Cea, sapere. 
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from Thompson’s Commentaries on Corporations 
is submitted : 


In the largest aud best sense a eorporation is 
anageregate body of men, considered as a unit 
when acting within certain limits, for certain pur- 
poses, and ina prescribed method of aetion. In 
ordinary business matters this method of action is 
the action of the directors, selling as a board or 
body and carried out through the agency of cer- 
tain ministerial officers and subordinate scents 
(Sees. 38974, 3975). But in conslifnent mutters 
those affecting the organization of the cor- 
poration itself, and producing changes therein, 
the only admissible action is that of the ag¢re- 
gate body of shareholders or members at meetinys 
duly notified (sec. 3979); though as 
already seen (See. 5314), both eonstituent acts 
done by the directors, oflicers or agents without 
the proper precedent authorization, or without the 
proper formality, become valid by the act or neg- 
Ject of the stockholders in acqniescing with know]- 
edve or means of knowledge. In the primary and 
largest sense, corporate action, then, consists of 
the action of the constituent body. Where this 
action refers exclusively to the stutus, control and 
management of the corporation, it is none the less 
corporate action becuuse it may take the form of 
action on the part of individual stockholders, 
When, therefore, the State proceeds to dissolve a 
corporation for the offense of entering into a trust, 
under such aschemeas that which takes place where 
all its members, uader a concerted arrangement, 
transfer their shares toa bowrd of trustees in rehirn 
for so-eulled ‘“‘trust certificates’? Issned to sueh 
menthers, fowliom the menbers of the the corpearn- 
tions sise tratisfer their shires for the purmtiose of 
VesTinu Li sted) trustees tie absolmnte power Esa 


elootinis tlie ripecfoes “ob thw CoLPparntion, setyel 
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be brought Into competition with other corpora- 
tions taking like action, it cannot be urged in de- 
fense that the action is not corporate aetion, but 
the saetion of the individual sharcholders, and 
hence that the corporate entity has committed no 
offence. /d., Sec. 6412. 
People v. N. R. L. R. Co., : 
§82; 3. Cs, 18 re St. Rep., 483; 24.N. 
E. itep., g34; 09 L. BR. A., 38; 49 
Ohio St., 1387; s. ¢., 834 Am. Sr. Rep., 
541: 30 N. BE. Rep., 279; 15 L. BR. A., 
1+). 


12 
133 


EN. dss 
0 


The particular agreement here in question has 
been adjudieated iNegal at the suit of stockholders 
in the cause of Ford and ano vs. The Berliner 
Gramophone Co., U. 8. Cireuit Court, W. Dist. of 
Yu., Paul, .d- 


lil. A continuing obligation exists on the part 
of each of companies affected, to abandon the 
illegal agreement, and the stockholders involved 
share the same obligation. 

The transfer of a majority of the stock toa 
foreign corporation may be enjoined by «a dissent: 
ing stockholder. 


Thompson on Corporations, Sec. 325. 

Taylor v. Earle, supra, 

Lauman v. Lebanon Valley R. Co., 30 
Pu., 40. 


Continuing duty to withdraw from such an 
aerecinent exists because thesameisaguinst pudbdie 
policy, 

‘'hompson on Corporations, Sees. 6403, 


M41) 


Wiikey liowever, eoutinning duty to withedrass 


exists aiid othe auereement is avainst public 


prvliie stil] [liv ittteresterl parties = will 
nor be allowed to set oup the  invalidiry 





! 
| 
| 


Raymond R. Wile 
Research Library 


———E————e 


22 
of the contracts us a defence while at the sume 
time proceeding with and holding and claiming 
under the invalid contract. Deferdant will not 
be allowed to shelter itself from the effeet which 
the consolidation wonld have if cralid by alleg- 
ine its invalidity. 

The defendunt therefore may at any time either 
voluntarily or under compulsion of a stoekholder 
rescind the consolidation agreementand resamein- 
dividual control of the patents involved in suit. 


TV. Aninjunetion having been obtained against 
one of the companies, a similar Injunction must 
therefore now be had ugainst the other, the de- 
fendant herein, to restrain a forfeiture of the con- 
tract such as to leave the enjoined Berliner Gram- 
ophone Company apparently without rights or 
duties. 


Should this Court refuse the relief prayed 
anc the consolidation be abandoned either in form 


or in fact and the contract between the defendant: 


and the Berliner Gramophone Company be forfeit- 
ed, the latter might well contend that it held no 
privileges for the benefit of complainant and owed 
to himno duty and that therefore he could enforce 
acainst it no remedy. 

This remedy is the more appropriate and neces- 
sary because of considerations set forth in relation 
to them in the 


Second Prayer for Relief. 


The propriety of relief asked in the second pray- 
er both as contained in the original and in the 
amended and supplemental bill and its necessity 
to complainant are apparent upon a consideration 
of the proposiitlons disenssed nnder the preceding 
heading. aud in addition if will be note. So far 
as the Consolidated Palking Machine Company of 


American is concerned, no relief. 1s. Of course, 
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sought as against it, and the prayer in that regard 
is to be construed no more broadly than 


First. 

The tide of defendant and of the Berliner Gram- 
ophone Company is of record, while the equities 
of complainant are not of record in the office of 
the Commissioner of Patents. 


[, Complainant’s title, being unrecorded, is 
liable to be cut off and divested should a transfer 
toa third party be made by defendant. 


“TE before any judgment or lien has at- 
“tached to the property, the consolidatel com- 
“pany conveys if to an innocent purchaser, one 
‘who brings an action against the original com- 
‘pany and prosecutes it to judgment against the 
‘consolidated company, cannot maintain a suit in 
“equity against the innocent purchaser to charge 
‘the property in his hands. In the absence of 
‘fraud the case is simply thatofa party who is in 
“debt, conveying his property to a third person, 
‘sho takes as an innocent purchaser’’ (Thompson 
on Corporations, Sect. 378). 


Second. 


Injunctions are freely granted to restrain the 
ulienation of property. 
Story’s Equity Jurisprudence, See. 905. 
To restrain the transfer of stocks and negotiable 
securities or others to which possession gives pre- 
sumptive evidence of tifle. 
Story’s Equity Jurisprudence, Sec. 907, 
King v. King, 6 Ves., 172. 
Chedworth v. Edwards, 8 Ves., 46. 
Osborn v. Bank of U. S., 0 Whreat., 738. 
Foster’s Federal Prae., Sec. 212. 
Lloyd v. Gordon, 2 Swanst., 150. 
Hood vs. Aston, 1 Russ, 412. 
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Such sales may be restrained when they would 
operate in frand of the rights of third parties. 


Story’s Equity Jurisprudenee, Sec. 954. 
Anon 6G Mad., 10. 
Parratt y. Congreve, 13 Jur., 398. 


/ Within this rule protecting the rights of third 

parties are transfers of stocks, annuities, ships, 
negotiable instruments, and, indeed, all forms of 
property. 


\ Story’s Equity Jurisprudence, Sec. 955. 
Higgins v. Jenks, 3 Ware, 17. 

Terry v. Harrison, Bunb, 289. 
Chedworth v. Edwards, 8 Ves., 46. 
Stead v. Clay, 1 Sim., 295. 

Hood v. Aston, 1 Russ, 412. 

Thompson v. Smith, 1 Madd., 395. 
Rogers v. Rogers, 1 Austr., 174. 


€ 


Courts of equity will see to it also that title 
deeds, muniments of title, and other documents, 
holdings and evidences, are conserved atid pre- 
served in the interest of those whose rights are 
dependent upon them. 


( 





Story’s Equity Jurisprudence, Secs. 704, 
BOG. 

MeDongard v. Armstrong, 6 Humph., 
428, 

Bowling v. Bowling, 6 Monroe, 31. 

Nations v. Hawkins, 11 Ala., 859. 

James v. Scott, 9 Ala., 579. 

Barnbury v. Briscoe, 2 Ch. Cas., 42. \ 

2 Eg. Abridg., 285, D. 

Rieve v. Rieve, 9 Morl., 128. 

Brown v. Wales, L. R., 15 Eq.,.142. 

Smith v. Cooke, 38 Atk., 352. 

Trie:v. Ivie, 1 Ath.,.t3l. 

Lampster v. Pomfort, Ambler, 154. 

Freenian v. Farle, 8 Jlerio, 30, 
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Vexatious alienations and the conveying of title 
pendente lite will be enjoined, as for instance 
pending a suit for specific performance or effecting 
the right or title to particular property. 


Story’s Equity Jurisprudence, Secs. 908, 
953. 

Daly v. Kelly, 4 Dow, 440. 

Building Ass’n vy. Ashmead, 7 Phila. R., 
272. 

Echliff v. Baldwin, 16 Ves., 267. 

Metf. Eq. Pleading by Jeremy, 46, 135, 
136, 137. 

Story’s Eq. Pleading, Secs. 156, 351. 

Metcalf v. Pulvertoft, 2 Vest and B., 205. 

Bishof of Winchester v. Paine, 11 Ves., 
197. 

Gadskeld v. Durdin, 2 Ball & B., 164. 

Bishoff, &c., v. Beaver, 3 Ves., 314. 

Moore v. Macnamera, 2 Ball & B., 186. 


Foster’s Fed. Prac., See. 212. ~ 


Where property is so held subject to a re- \, 


stricted use, the plaintiff would lose the benefit of  \ 


the restriction as against a transferee, a Court of 
equity will enjoin a transfer. 
Story’s Equity Jurisprudence, Sec. 956. 
Carter v. Williams, 18 W. R., 593. 


Fourth Prayer for Relief as con- { 
tained in the Original Bill. , 


Because of the considerations set forth in rela- 
tion to the first and second prayers for relief, 
this prayer should be granted. 

The attempted consolidation being illegal and 
the control sought to be reposed in a foreign cor- 
poration being wholly unauthorized in Jaw as we 
have seen, the same should be prohibited, when 
called to the attention of the Court. 
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Complainant has an interest such as to justify 
his application for this relief. Ole has bnilt up a 
large business, wholly dependent on patents and 
property, the title and rights whereto and wherein 
are threatened to be obscured, clouded and jeopard- 
ized by an illegal combination which will effect 
their availability. 

New parties and interests will become involved 
and concerned, new remedies will be required and 
new considerations and complications arise in re- 
gard to all of the complicated and far reaching 
details of the enforcement of complainant’s rights, 
both as against outsiders and those interested in 
his titles, 

The Consolidated Talking Machine Company of 
America would be injected into the alfuirs of com- 
plainant, an illegal existence occupying an anom- 
olous position, it would occupy toward complain- 
ant a position of trust in place of that held by 
defendant, and to such substitution of an illegal 
for the duly constituted corporation complainant 
should not be compelled to submit. 

Foster’s Fed. Prac., See. 212 and cases. 

Story’s Equity Jurisprudence, Sees. 953, 
406, 908. 

Echliff v. Baldwin, 16 Ves., 267. 

Curtis v. Marquins of Buckingham, 3 
Ves. & B., 168. 

Daly v. Kelly, 4 Dow, 440. 

Thompson on Corporations, Sec. 8223. 

Furmers’ Loan & Trust Co. v. N. ¥., &e., 
R.. KR. Go,, 180 N. ¥.,°4601. 


Fourth Prayer for Relief as Con- 
tained in the Amended and 
Supplemental Bill. 

As to this prayer itis apprehended that as the 
defendant, the Consolidated ‘Talking Machine 
Co. of America, do not see fit to submit the rights 
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of the latter Company to this Court for adjudica- 
tion, such fourth prayer should be abandoned as 
well as the clause of the third prayer reading 
“except the Consolidated Talking Machine Com- 
pany of America which shall be adjudged bound 
to observe the rights of your orator under said 
contract.”’ 

Such Company might have come in voluntarily 
without impairing the jurisdiction of the Conrt, 
and having been so served with process might 
hare submitted to such jurisdiction withont rais- 
ing the question of its residence. 


Foster’s Fed. Prac., Sees. 22, 101. 

St. Lonis, &c., Ry. Co. v. McBride, 141 
U. S., 127, 132. 

MeBride v. Grand de Tour Plorb Co., 40 
Fed. Rep., 162. 

pays ¥i.IN WY. Ines: Co...2 Curt... 912. 

Shields v. Thomas, 18 How., 253, 259. 

Toland v. Spragne, 12 Pet., 300, 331. 

Butterworth v. Hill, 114 U. S., 128, 132, 
133. 

Provident Loan, &c., v. Ford, 114 U.S., 
635, 639. 

While, therefore, complainant cannot take ad- 
vantage of such portions of his billas the enuse 
has shaped its course, the prayers in question are 
harmless and may be disregurded. 


Second, Third and Fourth Grounds of 
Demurrer. 


These crounds of demurrer cannot avail defend- 
ant because the persons described are not ueces- 
sary parties to this suit. 


First. 


The persons in question are by the form of the 
agreement set. forth, merely stockholders of the 


— 
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defendant. They are therefore represented by the 
defendant and are neither necessary nor proper 
parties. 
Foster’s Fed. Practice, See. 45, p. 118. 
Pacific R:. R. Co. of Mo. vs. Atlan. & P. 
R.. R. Co., 20 Fed. R., 277. 


While the agreements in question are fraudu- 
lent, against publ policy and void, nevertheless, 
defendunt on that account cannot claim that 
greater rights and privileges exist in these persons 
than suchas are conferred by the contract whereby 
they become stockholders. 

Only as stockholders have they any interest in 
the litigation, and as such they are fully repre- 
sented by the corporation. 


Second. 


Beside all this whatever interest parties other 
than defendant may have, is fully capable of be- 
ing saved by the decree and such parties may be 
omitted in order that the Court retain jurisdic- 
tion. 

Foster’s Fed. Practice, Sec. 50. — 
U.S. Revised Statutes, Sec. 737. 
Equity Rule 47. 

Parties are divisible into three classes: 

“First. Whena person will be directly af- 
“fected by a decree he is an indispensable party, 
‘Sunless the parties are too numerous to be brought 
‘before the Court, when the case is subject to a 
‘special rule. Secondly, when a person is interested 
‘tin the controversy, but will not be directly affected 
‘thy a decree made in hisabsence, he is not an indis- 
‘‘nensable party, but heshould be made a party if 
‘“nossible, and the Court will not proceed toa decree 
“without him if he can be reached. Thirdly, 
‘when he is not interested in the controversy be- 
‘tween the immediate litigants, but has an inter- 
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“est in the subject matter, which may be con- 
“veniently settled in the suit, and thereby prevent 
“further litigation, he may be a party or notat 
‘the option of the complainant’? (Williams: v. 
Bankhead, 19 Wall., 563, 571). 


Persons whose interests are separable may be 
omitted as parties. 

Thus the owners of partial interests in contracts 
for land acquired subsequently to their execution 
are not necessary parties to bills for their enforce- 
ment. The original parties on one side are not to 
be mixed in controversies with parties on the 
other side in which they have no concern. Hence 
the assignment by complainant prior to his bill of 
a purtial interest in an entire contract is no de- 
fense to a bill for specific performance. 


Willard v. Taloe, 8 Wall., 557; 1 Sum. 
ner, 175. 


“Where a bill against a corporation alleged that 
eertnin directors of a corporation were abont to 
make a fraudulent sale of all of the property of 
the corporation to P., and brought an iujanction 
to restrain the corporation from consummating the 
sale, but P. was not made a party fo the bill, held, 
on demurrer, that P. was not a necessary party. 
A Circuit Conrt of the United States will always 
dispense with a merely formal party where he is 
beyond the reach of process. And where a person 
is beyond the reach of process it will dismiss the 
pil] on the ground of its inability to procead only 
when it discovers that the presence of the person is 
indispensable, and that no relief could be given 
which does not necessarily involve his rights.” 


Abbott v. Am. Hard Rubber Co., 4 Blatehf. 


C. C., 489. 
Wallace v. Holmes, 9 Blatchf. C. C., 60. 


To a bill by a creditor to satisfy a judgment out 
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of land in the debtor’s possession but fraudulently. 


conveyed by him to a person beyond the jurisdie- 
tion of the Court, the person in whom the land 
stood has not been held to be an indispensable 
party. 

11 Howard, 131, 141. 


The rule which requires all the parties in interest 
to be brought before the Court does not affect the 
jurisdiction, but is subject to the discretion of the 
Court and may be modified according to circum- 
stances. In Courts of the U.S., wherever the case 
may be particularly decided as between the litigant 
parties, un interest existing in some other person 
whom the process of the Court cannot reach, as if 
such a party be a resident of another state, will not 
prevent a decree upon the merits. 


Elmendorf v. Taylor, ef a/., 10 Wheat., 
152: 


Where an equity cause may be finally decreed 
as between the parties litigant without bringing 
others before the Court, who would, generally 
speaking, be necessary parties, such parties may 
be dispensed with in the Cireuit Court 1f its proof 
cannot reach them or if they are citizens of an- 
other State. ‘*‘But the Court may, in its discre- 
tion, where the purposes of justice require it, re- 
tain jurisdiction of the cause on an injunction bill 
as between the parties where regularly before it, 
until the plaintiff have an opportunity of litig¢at- 
ing their controversy with the other parties ina 
competent tribunal, and if it finally appear by the 
jndgment of such tribunal that the plaintiffs are 
equitably entitled to the interest claimed by the 
other party, may proceed to a final decree upon 
the merits.”’ 


Mellow v. Hinde, 12 Wheat., 198. 


If, therefore, the Court should hold that the 
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Consolidated Talking Machine Company of Amer- 
ica, Or any others, are necessary parties, it might 
still retain the bill and the injunetion until the 
rights of such parties may be determined in the 
proper tribunals. 

The bill should in no event be dismissed in this 
cause by reason of the matters pleaded by demur- 
rer, 

The questions of parties is one largely within 
the discretion of the Court and is intended to pro- 
mote justice. 

Mitford & Tyler’s Pleadings and Practice 
in Equity, p. 19; 10 Wheaton, 166-7. 

The fifth ground of demurrer is not well 
founded under the authorities cited upon the 
Foregoiug points, 


POINT V. 


The decree of the Circuit Court 
should be affirmed. 
SIPE & HARRIS awp 


WALDO G. MORSE, 
Of Counsel for Appellee. 
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FOURTH CIRCUIT. 





No. 419. 


UNITED STATES GRAMOPTIONE COMPANY, 
APPELLAN', 
vs. 
FRANK SEAMAN, Arreccer. 


rrief of Counsel for the Appellamt, im Reply | 
to Brief of Counsel for Appelice, Filed 
November 11, 190%. 





Both in the oral and wrilten arguments, we linve success- 
fully maintained, we think, that the sole ground of juris- 
diction of a court of equity in this caso is, the allegation that 
there was a fraudulent and collusive conspiracy between the 
United States Gramophone Company, the appellant here, 
and the Berliner Gramophone Company, to bring about a 
eaticelation of the eoutract of October 10, 1896, between 
Seaman and the Berliner Gramophone Company. 

This proposition has not been disputed either in the brief 
of counsel or in the oral argument made by them, and we- 
therefore repeat what is stated in the briof filed by us, that 
unless the court is satisfied on the facts of the case that 
frand exists, then the bill should be dismissed; in other 
words, the charge of fraud being the foundation upon which 
the jurisdiction of a court of equity is built, the jurisdiction - 
vinst fall, if, as a matter of fuct, there is not sufficient proof 
of the existence of the fraud. There are but two prounds 


relied upon in the bill and they are: 
vi6—! 
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Thad die Gatted States Gramephone Company wuder- 
foot, by ut notiee, dated August 23, 1900, to cancel Hes con- 
tract of September 2, 1805, between it and W, (S Jones, he 
asiener of the Berliner Cramophone Conmipaniys Whited, 
would Dring about (he eanechition of 








































the eoutraet oa 
October TO, TS06, becatse that contract was mute departed 
ei Wyant tlie contract ot Seplember 2, TSt)5, 

lt is argued by counsel that this was the beginning: of a 
COMAPI LAREN between these two companies to bring abont this 
result, Counsel stated it with emphasis, but io ts a state 
nent utterly unsupported by any evidence whatsoever in 
the reeord. Fraud is a question of fact and Mast be 
prover, either ly direct evidenee or cireuimstuneces, lia thie 
walisiaction of the court before it will be imputed to parties 
Courts of equity will not presume fraud, but will reqnire 
striet proof of the fact before acting upon it to the injury af 
the person charged with it, We have maintained, aud we 
repeat, that the evidence in the record abundinatly proves 
that the notice of August 23, 1900, was given in absolutely 
good faith, and was prompted by purely matters of practical 
Lisiiess. 

It is said in argument that the notice of August 23 wos 
based solely upon the idea that the gramophone bitsines 
Was not beme prosecuted ina diligent and) business dike 
ninnaer, bel Chaat the Het paVvnbeted of royullies, therelore, 
lisa niet ba tinge to do with the viving of the notice. [ft would 
lavdly seem Neeessury bo reply to an argument of thins 
character, exeept for the facet that it is earnestly niststed 
upon, It is trae that the notice recites the fact that the 
gramophone business was not being prosecuted jin bust 
ness-like manner nor with that depree of dilizenes required 
by the contract, but tt is only hecessary to call the atlentheay, 
of tlie eourt to the faet that the es-ence of the contract uf 
BSeptember 2, 1895, was the moneyed profit that was in i, 
mei) thot this Veueetney il profit could only be protten oul al vt 
Save the payment of voyalties. Royalties could not be canned 
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nor paid unless the bush 
gently and in a busine 
was that clanse of the « 
ahligent and business-like 
bu-iness, Was made the ba 
clause of the contract whic 
necessarily kept the Appe 
ties, Which could only flo 
cution of the gramophone 
lt the business was not 

‘coutract then, of course, 

jore, no royalties were pa 
provides for the manner 
conducted, suv that, and so 

tion in the shape of roy: 
company. Therefore it i: 
the fuilure to prosecute t 
lusis only of the notice of 

The fact of the business is, 
this notice of cancelation 
protection to the Appella 
aceordunce with the rights 
Seplember 2, 1895. 

It is diffieult to conceive 
gravely argue that a simp! 
yart of the Appellant Com 
deuce of a fraud or collus 
to which the notice was 
contention in this case u 
appellee. sk 

2. The agreement of Ju 
rock in the foundation up 
is built. If that is remove 
must full. ‘That agreeme 
stock holders of the appella: 
self and so fur us the recor 
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Nneds | nor paid unless the business was prosecuted actively, dili- ny 
th 3 gently amd ina a business-hke onuiner, and therefore it bok 
aL wie that clause of the contraet, which provided for thie 
Whi ihyent and basiness-lke prosecution of the gramaphone 
ati i biviness, Was made the basis of the notice, because it is the ! 
Bi [Ht i cliuse of the contract which, if neglected or leit unexecuted, i 
necessarily kept the Appellant Company out of the royal- bo 
oh at 3 ties, Which could only Mow or arise out of the active prose- 
Pte. ; eution of the pramophone business. 
“tts It the business was not transacted as provided for in the q : 
roth contract then, of course, nothing was earned, and, there- © paisa 
vt ods lore, no royalties were paid. That clause of the contract r | Hi 
y Mase provides for the manner in which the business should be = it 
Wires conducted, so that, and so that only, the moneyed considera- | ' matt 
Mite tin in the shape of royalties could come to the appellant r 4 + & 
ry af company, "Pherefore it is the point made by counsel that os Na 
wil we te tuilure to prosecute the gramophone business was the ; ‘ ) 
SSE lasis only of the notiee of August 28, 1900, is without merit. { i 
ulely The tact of the business is, and we speak by the record, that ( Hit : 
‘Heal this notice of cancelation was given as a matter of self- mes =: 
protection to the Appellant Company, and was in strict mh l. it aay: 
) Wits accordance with the rights reserved to it by the contract of Te ere ibs 
inten Seplember 2, 1895. ; ! 
vlike It is difficult to conceive how it is possible for counsel to ae sit i 
Tat, gravely argue that a simple practical business act upon the & i} 
cnunded part of the Appellant Company, could be construed into evi- = -f \ 
thins denee of a fraud or collusion between it and the company eg wt i 
istovd to which the notice was given, and yet this is the main: - . s i ‘3 (big ant 
~ the contention in this case upon the part of counsel for the OR Oa | 
mans: Appellee. ! | 
irvel 2. The agreement of June 5, 1900, is the only remaining we ae \ 
hen, rock in the foundation upon which the structure of fraud’ Sn 
taf is built, If that is removed, then the structure, we submit, | : i 
rH. " must fall, That agreement was made by the individual : if 
f : i stork holders of the appel/ant company, each acting for him- ap oa | 
ijnre ; tt ‘ 
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scl auc so far as the record shows, without any co-operation 
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with eneh other ‘There was certainly no mecting of any 
stockholders at which action was tikedh looking to the exe: 
ention of the vagreement of June 5, 1900, It is signed, by 
each stockholder and opposite his name is the number of 
shares of stock he owned. There is no question about the 
ict that at Was a triinsaction whieh resulted in the better. 
ment of the financial condition of each stockholder whe 
signed it, because he got more stock than he soli anid hes 
old stock which le had sold was still held as a security for 
the new stock which he was to receive, 

Mr. Nordlinger’s deposition places at rest all suspicion 
upon this transaction. It was a practieal inatter of business, 
whereby stockholders exereised their right of sale of their 
stock which belonged to them, nothing more and nothing 
less. Theevideuce ts clear and undisputed that the Appellant 
Compaity still existed and continued to do business as for- 
merly. Even if this were not true, the appellee las no 
standing ina courtof equity to prevent the consummation 
af the contract of June 5, 1900, because he possesses ao 
peeunirey duterest in the Appellant Company. ven Suppostiig 
the result of that contract to be a conselidation of the Ayr 
pellunt Company with the Consolidated Talking Machine 
Company of America, it is respeetfully submitted nat ih 
person without a pecuntary interest in the Appellant Com- 
pony would dative no slumling da court of equity lo pre- 
vent the consolidation, | | 

‘The eases referred to in the opening brief of Roebling es. 
The Bank, dte., seem to be decisive of this question, The 
only question, then, for the court under consideration would 
be whether or not Seaman has a pecuniary interest in the 
appellant company. Tt is not contended that he has any 


contract with that company, nor is it contended that he was 


not aware of the contract of September 2, 1894, at the time 
he aoade his contract of October 10, 1896. TP such a con- 
tention were made, a sufficient answer to it would be that 
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the contract of September 2, 1895, was attached fo and 
niade a part of the contract of October 10, 1896, which of 


course was sufficient lo give him 


borne in mind that under the contract of October 10, 1896, 


Seaman had no rights, except the exclusive right to sell the 


manufactured article according to the Berliner patent, inthe 


Whole of the United States, excepting the District of Co- 


Junmbis. 


» That contraet contemplated the manufaeture of the 


gramophones by the Berliner Gramophone Company and 
the sale of them by Seaman. If, however, the Berliner 
Company failed to manufacture the article With reasonable 
dispatch, then Seaman had the right to have then: man 
factured, but in’ this ease they would be manufietured not 
on account of Seaman, but on account of the Berliner Com- 
pany. In other words, Seaman had the right toscleet the 
manufacturer to do the work for the Berliner Company, but 
that work when done would be on aceount of the Berliner 
Company and not Seaman, 

It is submitted that under this contract, the only con- 
tract under which he ean aequire any interest, he acquired 
No property or pecuniary interest in the Berliner Company, 
und therefore none in the Appellant Company, and we must 
carnestly but respectfully submit that the test, and ouly test 
of his standing in a court of equity to prevent the consum- 
mation of the contract of June 5, 1900, is that he has either 
a pecuniary or property interest, and we submit he has 
neither. The court, if it will look at the evidence of Mr. 
Nordlinger, taken on behalf of Seaman himself, and there- 
fore to be treated as his evidence, will see the perfect fair- 
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notice of the existence of 
that contraet. Besides the contraet of October 10, PSUb, re- 
lurson its face to the contract of September 2, 1895, and 
declares in terms that the former shall be subordinate or 
subservient to the latter. [He has neither a pecuniary nor 
property interest in the appellant company. Tt must be 
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ness of this transaction. The whole object and purpose of 
the agreement of June 5, 1900, is made clear, and the utter 
absence of fraud from it is demonstrated, 

Bit for this deposition of Mr. Nordlinger, the court would 
be confined to the agreement itself, and it would have to 
say, before it could say that fraud had been established, that 
the agreement itself bore intrinsic evidence of fraud, and 
this we submit could not be done, because the contract is 
perfectly fair on its face and igs wholly disconneeted from 
the Appellant Company. ‘The court, however, is not now 
ealled upon to draw any inferenee from the contract itself, 
because the appellee has placed Mr, Nordlinger upon the 
stand and has gotten from him a fall explanation of the 
agreement of June 5, 1900, and he demonstrates that, in 
stead of it being fraudulent or that there was any purpose 
to impair any of Seaman’s rights, that, on the contrary, it 
wasia plain, simple matter of business, whereby the owners 
of stock bettered their condition by making the contract. 
The court must say, therefore, that these two plain, situple 
matters of business, one the notice of cancelation of August 
23, 1900, and the other the agreement by the stockholders 
of June 5, 1900, to sell their stock, were fraudulent and 
were the result of a collusion between the two compunies, 
before, in our humble judgment, this case ein stand, because 
fraud is its foundation and these two simple facts alone are 
offered in support of it, 

It is argued that uo relief is prayed either against the 
stockhulders who signed the agreement of June 5, no 
avainst Adamson, the purchaser of the stock. This argu- 
mint is disingenuous, for the reason that the fourth 


prayer of the bill (Ree, p., 10) is that the Appellant* 


Company and its officers may be enjoined from earrying 
out the agreement of June 5, 1900. We do not care to 
repeat the argement that was made in the reply brief, mn 
ease of the Berliner Gramophone Company against rank 
Seaman, to the effect that this prayer secks to restrain this 
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company from doing any act that may be necessary to en- 
able its stockholders from carrying out in goer faith in 
agreement made by them for the sale of their stock. We 
are utu loss to kuow what this prayer means, if it does ant 
mean that the stockholders shall have no right in pencral 
or special meeting to direet the board of direetors loslo such 
acts as may be necessary to pive full force and Cee ts Jie 
contract of sale of their stock made by them under the 
agreement of June 5, 1900. If any uct of the COMPLY Was 
necessary to make effectual that contract, then this in | 
lion slaps the doing of that act, and therefore direc 
the rights of the stockholders who sig 
and Adamson who purchased the stock. 

| lt is argued further that a deeree against a corporation 
binds the stockholders, whether they are parties ep nite bine 
or not. We submit that this Proposition is. too 
stated and is not ststained by the authorities, Wy Pert Pere 
sland the law to be, that in oa suit apninst a éatnaritian x 
volving a corporate matter, the stockholdors are bound duatt i 
at suit involving the ownership of stock and {he yielit to 
dispose of it by a stockholder, a deeree against a Cuivinsintion 
does not bind the sluckholder, who is not a partys in oils 
words, a decree of a court ean only bind the Linsalehualtels in 
a suit to which he is no party, but the corpor 
party, in matters of « purely corporate character. 
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that a decree agai fon; wit ean 
Mtb a Gecree against a corporation, which affeeted alone the 


personal rights of the stockholders, would bind the stock- 
holders when they were not before the court anil had had no 
day therein to protect their rights. ‘his Proposition it j 
respectfally submitted is too plain for argument. We ath. 
mit on this branch of the case that the bill can oily be 
mauntiincd apon the proof of fraud, and not the mere a 
ment of fraud. The averments of fraud In the bill a d 
fuse, but it is submitted that the proof Is ve ‘ 
indeed, there is no proof to suppor 
pation of the bill. 
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Was the Appeal Properly Taken ? 





It ig argued on page 6 of the brief that the appeal was 
nut properly taken, beeause the honorable judge of the 
lower court had exercised his diseretion in continuing the 
injunction, No nratter what reason operated upon the 
mind of the judge, the fact still remains that the injunction 
was continued, and this makes it clearly an appealable 
order, The act of Congress provides that— 












































“Where, upon a hearing in equity in a district 
court, or in an existing cireuit court an injunction 
shall be granted or continued by an interlocutory 
order or decree, in a cause in which an appeal from 
a final decree may be taken, under the provisions of 
this net to the Cireuit Court of Appeals, an appeal 
may be taken from such interlocutory order or de- 



































Circuit Court of Appeals.” 
96 St. at Large, p. 826, Sec. 7. 
Desty Ped. Procedure, sec. 180, where the sub- 
ject is treated exhaustively and many au- 
thorities cited. 
































The decree of June 15, 1901, continued the injunction 
which had been awarded October 4, 1900, and therefore it 
was such an interlocutory order from which an appeal 
would lie. . 




















The Stipulation, 

We submit that the stipulation practically required the 
Appellant Company to surrender its rights, nnd to become 
involved in an indefinite and expensive litigation. The 
record will show that the stipulation, signed by the Appel- 
lant Company (Ree., p. 98) was in exact accordance with 
the requirements of the decree of May 15, 1901, whilst on 
the other hand the stipulation signed by the appellee (Rec., 
p. 96) was a elean and clear departure from the require- 
ments of the deeree of May 15, 1901, and yet counsel say 
with some degree of apparent triumph, that Seaman, the 
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appellee, had been weighed in the balance and found “lion- 
est,” whilst it is intimated that the Appellant Company, 
weighed in the same seales, had been found “dishotest.” 
We should dislike very much for the counsel who wrote the 
brief to determine questions of honesty or dishonesty for 
us. It is perfectly true, and has never been demiod, that 
the Appellant Company refused to sign the stipulation re- 
quired by the decree of June 15, 1901, because by that 
stipulation the whole matter of dispute between Scaman 
and the Appellant Company was left open to future litipa- 
tion, the very thing then sought to be avoided. The con- 
tract of October 10, 1896, provided that Seaman should 
purchase a minimum of $10,000 per month of gramophones 
and gramophone goods, manufacturer’s cost. 

It was said by his counsel that he was not willing to bind 
himself to perform that covenant of the contract, because 
his business had become so seattered and broken up by pend- 
ing liligation, that he was willing only to buy per month so 
much as he could sell and no more, so that it will be seen 
that if he ee less than the minimum sum required by 
the contract, a litigation would at once ensue, and this 
would be true of each month, so long as he continued in 
default under the minimum purchase clause of the contract. 
The whole purpose of the stipulation was to avoid litigation, 
and yet the proposed stipulation, under the modified de- 
cree of June 15, 1901, opened the door wide to a litiyation 
between the Appellant Company and Seaman, 

We respectfully call the attention of the court to the faet 
that if Seaman’s business had become scattered by litiga- 
tion, he had brought it on himself, beeause he inaugurated 
the litigation and the Appellant Company had nothing to 
do with it. Who is the most honest in this transaction? 
The Appellant Company, which agreed to act as a sub- 


stitute for the Berliner Company and carry out its contract 


in every respect, or Seaman, who said he would not carry. 


out that contract, but would leave it to the courts to there- 
‘7-2 
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afier aebermiae whether 


he should be made todo su? We 
cheery 


-abmit the answer of these yuie stions to this ae 
orable eaurt. 





Favw by Onnission of Word “Not,” Pare 5 of Briet 


We took the liberty of writing to this court after the 
urgutucnt orally of this case to eall its attention to the error 
af counsel in their bref The counsel undertook to quoty 
the inngiiaee of the deeree of Judge Jackson of Jane 4 
LOT (Ree, p. 114), and omitted a word) which absolutely 
destroye J the sense and meaning of the qnotation, and gave 


io if a wholly different meaning from that intended to he 


even by the decree. 


The brief puts Judge Jackson in the attitude of saying 


ihat the Berliner Gramophone Company was a party to the 


cause, When as a matter of faet, that learned judpo oy- 
pressly dela red that i was vol a party to the cause, Some 
eaptaal, too, Is made of the fact that assuranee of connacl 
Was eiven that the stipulation required to be signed by tho 
decreed ol \ivy 15, 190b, would bo executed ly Lhe clefened- 
ant and also Che Berliner Gramophone Company. The 
coulseh Who argued this ease orally disclaimed in the pres- 
enee of opposing counsel and oof the court that he hid 
viven any such assurance, and slated Chat such a dischimer 
was tide belore the lower court, and be Pkewise diselatied 
litany stich assurance was given by bis colleagta, My. 1. 
W. Nordlinger, and this was conceded by counsel on the 
other sida. 


lis submitted, however, that so far as the counsel of the 


Appellant: Company are concerned, oven assnining tliat 
such assurance was viven, their assaranve bas been carr -d 
out aid taade elleetind by the signing of the contract by 
the Appellant Company, which in every respoet mects nud 
miensures up lo every single provision of the decree of May 
16, 1801, and vet the Appellant Company is to be charged 
hy instutetion with dishonesty in this transaction. We 
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suggest Chat My, Seaman should take the beam: (or mote, we 
know not which) from his own eye before he seeks to clini- 
nate either from that of the Appellant Company, 


efusal of Adamson and Latta to Answer Questions. 


We discluim for the Appellant Company any responsi- 

hility for this refusal, upon the part of the witnesses to 
auswer the questions propounded to them, but we assume 
the fall responsibility of the objection made by us to the 
uidiissibility of the evidence at that stage of the case, souy lit 
to be introduced by the auswer to the question. 
_ Mr. Frederick M. Leonard, one of the most reputable as 
well as one of the ablest lawyers atthe Philadelphia bar, rep- 
resented these witnesses and under his advice they refused 
to wuswer the questions, because they related to their own 
private affairs, and the answers to them would disclose no 
nuitters of interest, or rather no matters relevant to the is- 
sues in this case, but would ouly serve to gratify the curi- 
osily of counsel. The counsel for the Appellant Company 
excepted lo the questions, upon the ground that the evidence 
wats Hot admissible under the order of the court under which 
we were proceeding. 

The record shows that a motion was made to dissolve 
the injunction on November 30, 1900, at Parkersburg, and 
thal the hovorable judge of the lower court declined to lear 
that motion until the case was made ready by the taking of 
depositions. ‘This was a most reasonable requirement of 
the lower court and we cheerfully acquiesced init. The 
ordor of the court will be found on page 41 of the Reeord, 
aud itis therein expressly provided that the complainant 
(the appellee here) should take his depositions in chief 
within thirty days from the date of theorder and that the de- 
fondant (the appellant here) should take its depositions 
within twenty days thereafter, and the order proceeds: 


“And then the complainant shall be allowed ten 
days, after the completion of -the laking of the de- 
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whelint’s depositions, within which to take his pe- 
haitial depositions, after whieh the cause shall =taniel 
closed se firas the taking of depositions is concerned” 


(Ree, })- | the 





It isshard to conceive that anvthing could be plainer 
than this. Tt should be borne in mind that the WO TCOIENT 
ol June o, 1900, constituted one of the two grounds of fraud 
alleged in the bull, and that fraud constituted the ouly basis 
uf equity jurisdiction, aud therefore the proof of fraud was 
the essential fact to be established in chief by the complain 
tut Phe court declared by its order not merely that the 
complainant should “ deg” but that heshould “compieric” 
lis depositions within thirty days. 

Ho began the taking of his depositions in New York on 
December 19, and concluded them oat Washington on 
January dy and, as wil be shown by the record, the counsel 
for the complainant on January 4, 1901, announced the 
closing of their depositions in chief (Ree, p. 219). Mr. 
Nordlinger bad been put upon the stand by counsel for the 
appellee, and he had been interropated most liberally ow all 
milters affecting the ttegrity and validity of the agree- 
menlof June, 1900, thus showing that, in the estimation 
of counsel, all matters afiecting that agreement was (as 
must necessarily have been the case) a part of their ease in 
chief After this amnouncement by counsel the Appellant 
Company proceeded to lay before the master its evidence, 
Which was purely documentary in its character, and it did 
net put upou the stand a single witness, because in the 
opinion of its counsel there was no necessity to du so, their 
opinion being that the whole charge of frand, the basis of 
the bill, was not only unproyen, but as a matter of fuet ‘vad 
boon controverted by the appellee’s own evidence. 

The Appellant Company closed its evidence on January 
1, TOL (ee, p. 240). The appellee, afer notice, pro- 
eovrdod iy Philadelphia on danuary 29 to take his deposi- 
tions, as We supposed, in rebuttal and not in chief, because 






kes 7 | he 
; "+e ” Rae pi : 


ees | 






we assumed 

of Novembe 
testimony ex 
denee introd: 
lions propou 
found on pay 
every single | 
of June 5, 19! 
by the most vy 
obtain evide 
sible at all, i 


- cause it was p 


of November 
should begin 
thirty days. 

unt, as if an 
that properly 
lant Compan 
advantage, w 
decree under 
eceding; but 
not, the fact 
pA 1901, tu 
leave of.the e 
gonuing evid. 
whether orn 
30 meant w 
pression upo) 
fully submit 
complied in. 
beginning an 
thirty days, a 
pany, so that 
such evidence: 
witnesses, La! 
reasoti, and it 


Ray Vile 
Research Lilrary 


ij lake lits [ie 
ist? Stall stiguel 
Is cone|ecrimal 


Wil he pitiner 
the gereement 
Jomnds of fraud 
© tlie only hitsts 
of fraud was 
the complain- 
merely tliat the 
ld “compen” 


New York on 
ashineton on 
rd, the counsel 
nnounced the 

i SEN}. Mire 

Seounsel for the 
liberally on all 
af the agree. 
the estimation 
nmient Was (as 
if their ease in 
the Appelhint 
rils evidence, 

‘ter, and it did 
veculise in the 
to do so, their 
nl, the basis of 

© ter of fact vad 
hice, 

ve on January 
Yr notice, pro- 
ke his deposi- 

chiel, because 


re 


ee ae 


SS ei get eg ag ap iy a ln a Ey A 





a a wag) et 


ss P on af, 7 a ' F a gear ' rt ft ' 
“co M ee (ee ee pe Ue a ees aL. tee ae 
Weta eee Pe eg oe a ead cs er . . ee aes i ey 
he a er Ey hela + a “ie peomere | eel ee] A © eT, =i" ell f eh t 
The | iy ' - ii ) ee ar, Sia 
ny; fs ea * 
‘i i 


ae Rows 
' iw 
f Hey al ee a \ : 


a 


13 


wo nssuimed then, as we assume now, that under the order 
of November 80, supra, he had no right to take any 
testimony except such as was in rebuttal of the evi- 
dence introduced by the Appellant Company. The eues- 
livus propounded to witnesses Latta and Adamson with be 
found on pages 242 to 257 inclusive. It will be seen that 
every singly question propounded related to the agreement 
of June 5, 1900, and there is not a single question that could 
by the most violent distortion be called a question seeking to 
obtain evidence in rebuttal. If the evidence was admis- 
sible at all, it could only have been admissible in chief be- 


* cnuse IL was a part of the complainant’s case, and the order 


of November 30 plainly declared that the complainant 
should begin and eomplete his evidence in ehief in the first 
thirty days. It looked very much to counsel for the appl. 
Junt, as if an effort was being made to hold back evidence 
that properly belonged to the case in chief until the Appel- 
lant Company had disclosed its ease, and thus obtain an 
advantage, which surely was not contemplated under the 
decree under which the taking of evidence was (hen fries 
eveding; but whether this suspicion be well founded or 
nol, the fact remains that this was an effort, on January 
29, 1901, tu take up again the ease in chief without Any 
leave of.the court, and it was in no sense an effort to obtain 
genuine evidence in rebuttal. It is for this court ts Sty 
Whether or not the decree of Judge Jackson of November 
30 meant what it suid, or whether it was an idle ex- 
pression upon the part of that leamed judge. We respect- 
fully submit that it was the duty of the appellee to have 
complied in good faith with the terms of that order by the 
bezinning and “completing” of his evidence in chief within 
thirty days, and to lay bare his ease to the Appellant Com- 
pany, so that it could meet it within its twenty days by 
such evidence as it could produce. Instead of this, the 
witnesses, Latta and Adamson, are held back for some 
reason, and it is sought through them, under the guise of 
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rebuttal evidence, to put into this record evidence that be- 
longed to the ease In chief or not at all. We submit to 
the court that whether Latta and Adamson ‘rightfally or 
wrongiully refused to answer the questions, the answers 
themselves, Wo made, would: not have been evidence in this 
ease, ander the express terms of the order under which 
we were proceeding, 

This is a complete answer, we submit, to the intimation 
of counsel in argument that the appeal was premature in 
that the depositions had not matured. We say that they 
had matured under the terms of the order under which 
thev had heen taken and under the rules of evidence. And 
the court's refusal to consider these depositions in overruling 
our motion to dissolve and continuing the injunction (Ree, 
pp. [14 and 115, Order of June 15), we respectfully submit, 
shows that the court acted arbitrarily and without sound 
judicial diveretion, and that for this error the order appealed 
from should be reversed, 

“The discretion which he wmay exercise in grant: 
ing or refusing a preluuinary injunction, is a sound 
judicial diseretion, vot an arbitrary one, nor a discre- 
tion exercised contrary to the facts shown or inap- 
plicable thereto.” 

1G Am. and Hog. Eneye. of L., 2d Matias db, 
clung numerous Cases. 


The Correspondence, Pare 4 of Brief. 


Attention of the court Is again called to the faet that at 
the time this correspondence passed between Mr. ibile 
Berliner and Frank Seaman, Mr, Berliner was in the en: 
ploy of the Berliner Gramophone Company, and that this 
correspondence for the most part was conducted by him on 
behalf of that company, in whose service he then was. It 
is trie that there are a few letters, comparatively speaking, 
stgned by Mr. Berliner as President, which we will assume 
ineant President of the Appellant Company, but they are 
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15 
few in number and insignificant in charaeter. So far as 
the letters written by Mar. Berliner on bebalf and in 
the interest of and as the representative of the Berliner 
C(aamophone Company, we insist that the objection made 
by us at the time that these letters were, quo ad the Appel- 
lant Company, mere hearsay declarations, and vot declari- 
tions made by him in his representative or official capacity 
as president, and for that reason were not binding upon us. 
We hardly think that this needs more than the mere slate- 
ment of the proposition, 
There is one letter, however, written by Mr. Seaman to 
which special attention was willed | in the opening brief and 
which it is sought to explain on page 4 of the brief of 
counsel for the appellee, to which we again invile attention. 


~ Counsel seek to impress upon the court that Mr. Seaman 


referred in this letter to default in the payment of royalties, 
wd they say that these royalties constituted the only ground 
of forfeiture, ander the contract of September 2, 1895, after 
the three-year period mentioned in the contract. 

Iu the first place this argument is answered by the letter, 
because Mr. Seaman does not mention royalties in it, but 
on the-contrary he asks the appellant company to inform 
him, not if there was a deluult in the payment of royalties, 
but if there was “any default”—that is to say, default of 
uny kind whatsoever, no matter what—so that he might 
protect himself by making the default good. So that it 
will be seen that Mr. Seaman meant one thing whilst his 
counsel say he meant another. We rather think that the 
court will take Mr. Seaman’s word for what he meant in 
his letter than the interpretation of his ingenious counsel, 
Nor is it true that default in the payment of royalties con- 
stituted the only ground of forfeiture of the contract of Sep- 
tember 2, 1895, after the expiration of the three-year period. 
The last sentence of the third clause of that contract (Ree., 
p. 89), shows what did constitute the ground of forfeiture, 
For the convenience of the court we quote the language 
here— 
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“After said three years it is agreed by said second 
purty (Jones) that it (evidently meaning he) will 
diligently, and in a business like manner, prosecute 
the gramophone business, in the interest of the 
gramophone invention, and in doing so it (he) shall 
be absolved from any fixed minimum amount of 
royalty to be paid annually.” 


This was the security (the right of cancelation) taken by 
the Appellant Company to insure performance of the con- 
tract on Jones’ part. Paragraph 11 of the contract (page 
1) provides that itis mutually agreed between the parties 
that in ease of default upon the part of Janes to perform 
and fulfill the obligations mentioned in paragraphs 2 and 3 
of the contract, alter sixty days’ notice, the Appellant Com- 
pany had the right to declare the agreement null and void 
wud to terminate all the rights of Jones under the contract 


An obligation of paramount importance assumed by Jones ° 


tnder paragraph three of the coutract was to diligently and 
ina business-like manner prosceute the gramophonn busi- 
ness, and a failure upon his part to do so gave to the A ppel- 
lant Company, after sixty days’ notice, the absolute right to 
terminate the contract. [low can counsel say, therefore, 
that this right of forfeiture only oxisted in cave of a default 
in the payment of royalties’ In one sense, as we lave 
hereinbefore argued, this may be trae, because the failure 
lo prosecute actively and diligently the business must neces 
sarily have resulted in a default in the payment of royalties. 


Point TI. Brief of Counsel tor Appellee, Page, 7. 
Lrroncous Interpretation of opinion of July 6, 1902, 


Counsel scem to think that this court either did not de- 
cide all of the questions raised under the prayers of the bill 
in the ease of Seaman vs. The Berliner Gramophone Coim- 
pany, or that if it did decide them its decision was wrony. 
We take issue with counsel on both propositions and respect- 
fully submit that the opinion was in exact accordance with 





aa i 4 ig + 7 oP a cal * 
ee Rey eS ine 
oes aes 


pow i sat wats St, 


“a = 
surat 









































% | 


a5 Sy 
i Ay te Se 
= oe id i 
— eee Te, 


the principles of equity 
pleadings in that case 
judicata. Certain it is 
can not be collaterall 
stand until reversed 
powers of rehearing o 
that case is concerned. 
If the court, in the « 
it decided that the bi’ 
was an adequate reme: 
have contended in the 
not be inquired inte 
Supreme Court, and u 
the case in which the 
binding authority upo 
viz., that if the comph 
complete and adequa 
breach of the contract 
no matter whether the 
or in part and no mat 
tract was brought abe 
there has been a brea 
that, as a matter of 
remedy, then it is im 
the breach arose or 
inquiry is, Has there 
remedy rests in a cou 
It is useless for cou 
their brief, that equit 
the negative covenal 
adinit that equity wi 
clear or admitted ec 
in a doubtful case, b 
character, Whether 
or not, however, is © 
opinion of July 6, 19 
070-8 


greed by sald second 
ly nici be) will 
Ke nner, prosecute 
the interest al the 
doing so it (he) shall 
Dintinum amount of 


1 


ancelation) taken by 
ormance of the con- 
f the contraet (page 
between the partios 
of Janes to perform 
paragraplis 2 and 3} 
the Appellant Com- 
ement null and void 
i under the contract. 


@ assuracd by Jones ’ 


vas to diligently and 
 pramoplonue busi- 

“ Oo gave to the Appel- 
the absolute right to 
nnsel say, therefore, 

in case of a default 
sehise, as we live 

_ because the failure 
business must neces 

my ment of royaltios. 


pellee, Page, 7. 
of July 6G, 1902, 


~ rt either did not de- 
@ prayers of the bill 
“Gramophone Coin- 
decision was wrong. 
asitions and respect- 
tet accordance with 


A 


=a el Ee 


SO ae Rea el ag We i mR ce rl a a at he al a ogling) wel oer 





17 


the principles of equity and that every matter raised by the 
pleadings in that ease, or could have been raised, are ves 
judicata. Certain it is that the propriety of that opinion 
can not be collaterally attacked in this ease, aud it must 
stand until reversed by a higher tribunal, because the 
powers of rehearing of this court are at an end, so far as 
that case is concerned. . : 

If the court, in the opinion referred to, decided anything 
it decided that the bill should be dismissed, because there 
was an adequate remedy at law. This is stare decisis. We 
have contended in the opening brief that this opinion can 
not be inquired into in any other tribunal than the 
Supreme Court, and until overruled it stands as the law of 
the case in which the opinion was rendered and the latest 
binding authority upon the point raised by us in this case, 
viz., that if the complainant below, the appellee here, las a 
complete and adequate remedy in a court of law for a 
breach of the contract, then this case should be dismissed, 
no matter whether the breach of the coutracl was in whole 
or in partand no matter whether Chat breach of the con- 
tract was brought about by fraud or collusion or not. If 
there has been a breach of the contract and if it be true 
that, as a matter of law, an actiow at law is the only 
remedy, then it is immaterial to inquire from what cause 
the breach arose or how it occurred, because the siniple 
inquiry is, Has there been a breach? And, if so, then the 
remedy rests in a court of law. 

It is useless fur counsel to argue, as they do on page 8 of 
their brief, that equity will encertain jurisdiction to enforce 
the negative covenant of a contract. We might stop to 
admit that equity will entertain such a jurisdiction in a 
clear or admitted case, but we deny that it will do su 
in a doubtful caso, because the remedy is punitive in its 
character, Whether equity will assume such a jurisdiction 


or not, however, is immaterial, because this court in its - 


opinion of July 6, 1901, has passed upon and finally adju- 
vTi—3 








































18 
dicwted, so fur as it is: concerned, every single question 
ritised by the bill or the pleadings in the case, and every 
siigle question that could have been raised and litigated 
Whether so raised and litigated or not. It Las dismissed 
the bill heeause the proper remedy was a suit for damages 
at law, and that decision is final unti] reversed, 

Counsel admit that one of the rights of the appellee, upon 
a obreach of thie contract, was to resell the contract und 
recover such damayes as he could shay by reason of the 
eulire breach, Counsel assumed a different position from 
this in oral argument, and tried to maintain that the remedy 
at law would Iie oily fora partial breach, but in the written 


brief it is admitted on page 9 that the remedy at law wil] 
lie fur the entire breach of the contract. 


General Reply, 


We respectfully refer the court to the opening briof in 
this case, and we submit that it covers fairly every question 
ritsed ou the hiw and the facta as Presented on the record. 
We will not diseuss again the proprivly of the remedy hy 
injunetion, except to say Uhat the wrgument on that point 


Was based on the adoiission of the bill that 
{ 


the Berliner 
imnepbone Coupany had by resolution actually rescinded 
the contract of October 10, 1896, and Was not bused, us 
Coutisel seem ta suppose, upon the fact that the Appellant 
Company had given a notice on A ugust 23, 1900, of u pur. 
post to rescind the contract of September 2, 1895. We 
knew, of course, that the injunetion in (hiSense was awarded 
ou October 4, und therefore before the expiration of the 
sixty days, but we repeat that neither the oral aryument 
nor the brief refer to that notice, but to the plain admission 
of the compliinaut himself, that his contract of October 10, 
1856, lad been rescinded, and we insist that it will not do 
merely for the complainant te say that this rescission was 
insuflicient in law or in equity, or that it was not in uccord- 


ance Will the provisions of the contract itself ‘the court . 
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could not inquire into these matters at all in this contro- 
versy; but if we assume its right to do so, we must Insist 
that this court would require the complainant in lis hill tu 
state wherein the rescission of the contract was contrary to 
either law or equity, or wherein the Berliner Company, in 
rescinding, had not acted in accordaneo with the provisions 
of the contract itself. We shall not reply to coutisel any 
farther touching the cancelation of the contract of Septem- 
ber 2, 1895, nor as to the agreement of June 5, $900, nor as 
to (he demurrer to the bill, nor as to any other 
gested in their brief. 
On these points we must respectfully refer the court to 
the discussion contained in the opening brief upon which 
we rely. We claim the benefit of every point made in 
the opening brief, and we especiall y rely upon the proposi- 
tion that the whole basis and foundation of this suit is 
fraud, and that no fraud has been proven, but upon the 
contrary 1 hans been disproven. We rely upon the reeord 
(0 vindicate the Appollant Company against this charge of 
fraud and to show that in all of its dealings and transae- 
lions throughout this vexatious litigation it has weted in 
absolutely good faith, without collusion or conspiracy with 
wnybody, and whatever it has done has been done for its 
self-protection, in the interest of its stockholders, and in ac- 
cordance with its strict rights under the contract 
tember 2, 1895. 
Respectfully submitted, 
MARSHALL McCORMIOK, 
ISAAC W. NORDLINGER, 
Counsel for Appellant. 
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| ? FOURTH CIRCUIT. 2 ke ee 
No. 419. Tee Es O- ve ae ee ae 
United States Gramophone a Appeal from the Cie “sin 
pany, Appellant, cuit Court of “the =. ~— 50s 
United States for the ae 
| NET SUS Northern District of 3) ae 
? ne . West Virginia, at Par- Fr 
Frank Seaman. Appellee. J kersburg. oe : 
[Argued Nov. 11, 1901. Decided Feb. 4 1902] 3 
| Before Simonton, Cirenit Judge, sd Poamecs and Wap- . 
| DILL, District Judges. | * 
| Marsuatt McCormick (Issac Norpiincer on brief) for Br) 
the Appellant, and Jonny. T. Harris and WaLpo G. or, 
Morse for the Appellee. aa 
STATEMENT: 
This case comes up by appeal from the Cireuit Court — Se 
- of the United States for the District of West Virginia. 3 Be 


| The appeal is from an order granting and continuing 
a temporary injunction, 

The facts essential to a discussion of the questions in- 
volved in this appeal are these: 

Emile Berliner was the inventor, patentee and owner 


oS a “hw = 


of a certain sound producing machine, to which he gave a 
| the name of Gramophone. The United States Gramophone > ae 
Company, a corporation of the State of West Virginia, be- > ee 
came entitled to all the right, title and interest of Berliner a er 


in these patents. Being so entitled, on 2 September, 1895, 
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this corporation assigned and gave to one W. C. Jones, of 
New York citv, the sole and exclusive right to manufac- 
ture, sell, lease and deal in said inventions of Berliner in 
the United States. The consideration of this transfer is the 
payment of money and the performance of mutual cove- 
nants, all of which are carefully set out in detail. Jones 


is allowed.to organize a company within ninety days from 


tlie date of the contract to take his place therein, enjoy all 
lis rights thereunder, and assume and perform all contracts 
and obligations, and be bound by the conditions imposed 
on him in his contract with the United States Gramophone 
Jjompany. One of the conditions of the contract is the right 
of forfeiture reserved to /both parties upon the failure of the 
other party to perform its covenants thereunder. That 
Jones thereupen organized the Berliner Gramophone Com- 
pany, and invested it with all his rights under this con- 
tract. | 
The Berliner Gramophone Company, a corporation of 
the State of Virginia, on 18 October, 1896, entered into a 
contract with Frank Seaman, in which, styling itself the 
licensor, it declares itself to be in exclusive control, in the 
United States, of the inyentions of Emile Berliner, relating 
to the gramophone, and thereupon grants to Frank Seaman 
the exclusive license to buy, sell and deal, throughont the 
United States of Ameri¢a (except in the District of Colum- 
bia), in gramophones and gramophone goods embodied in 
the said inventions, and all improvements therein that may 
come to the jicensor’s control, excepting recording appara- 
tus. Among the provisions of this agreement is this: 
The price which the licensor shall receive from the 
licensee for gramophones and gramophine goods, shall be the 
sum of the followingitems: Ist. The the actual manufacturing 
costs. 2nd,a margin of 40% of the said manufacturing cost. 
3rd, a royalty which the licensor is required to pay to the 
United States Gramophone Company, to the amount of ten 
per cent. of the retail price of the gramophone and gram- 
ophone goods. There is also provision for cancellation by 
the licensor of the agreement incase of breach of covenant 
by Seaman. Differences arose between Seaman and the 
Berliner Gramophone Company. These culminated ina 
suit by Seaman in the Cireuit Court of the United States 
for the Western District of Virginia, against the company, 
charging breaches: of the covenants and praying injune- 
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tion. Whereupon a temporary injunction was granted. 
The interest in, and certain actions of, the United States 
Gramophone Company, in connection with this contract, 
having been developed at the hearing, Seaman filed his bill 
againstthe Berliner Gramophone Company and the United 
States Gramophone Company, in the Western District of 
Virginia. Noservice could be made of process under this 
bill on the United States Gramophone Company, inas- 
much as it was a resident of West Virginia and had no 
one in Virginia who could be served for it. Thereupon 
Seaman filed, in the Circuit Court of West Virginia the 
bill, the basisof thissuit. The United States Gramophoue 
Company is a corporation of West Virginia. 

This bill recites the filing of the proceedings against 
the Beriiner Gramophone Company in the Western District 
of Virginia, the granting of the temporary injunction upon 
it, the various proceedings thereupon, the filing of a bill 
against both the Berliner Gramophone Company and the 
United States Gramophone Company, seeking relief. The 
failure of this bill to effect its purpose, because the United 
States Gramophone Company was nota resident of that 
district. It was then charged that certain stockholders in 
these two Gramophone Companies had signed an agreement 
for the sale of a controlling interest in their stock to one 
Charles Adamson, whereby the two corporations are prac- 
tically dissolved and a new corporation created, called the 
Consolidated Talking Machine Company of America, the 
object, purpose and effect of which is to enable the Ber- 
liner Gramophone Company, by colluding with the United 
States Gramophone Company, to avoid the result of its 
breach of contract, and to escape the effect of the decrees 
of the court It then recites the transaction between the 
United States Gramophone Company and Jones, the con- 
firmation of this transaction by Berliner, the patentee, the 
vesting of all Jones’ rights in the contract in the Berliner 
Gramophone Company, the contract between this Gramo- 
phone Company and the complainant, by which coimplain- 
ant acquired the exclusive right tosell all the gramophones 
and gramophone goods manufactured by the said Gramo- 
phone Company, the active prosecution by complainant of 
his work under said contract, and the large expenditure of 
money by him in promoting it, the failure of the Berliner 
Gramophone Company to perform its contract and the suit 
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thereupon by the complainant. The bill then goes on to 
charge a conspiracy between these two Gramophone Com- 
panies and other persons, for the purpose of injuring and 
defrauding complainant, of the refusal to deliver him the 
goods according to the contract, and of their forfeiture of 
the contract, and that to this end they have served him 
with notice of the cancellation of the contract, not only 
between him and the Berliner Gramophone Company, but 
also between these two companies, which notices, however, 
it is charged, are entirely insufficient and not in conform- 
ance to or compliance with the contract, and in the case of 
the Jatter notice is collusive and fraudulent, not properly 
given and not justified by the terms of the contract, and 
that the United States Gramophone Company has all along 
had full notice of the rights of complainant, 

- The bill prays an injunction restraining the cancella- 
tion of the contract made between the Berliner Gramo- 
phone Company and the complainant, and between the 
same company and the United States Gramophone Com- 
pany, also an injunction against the United States Gramo- 
phone Company, and all persons acting under it, from as- 
signing, transferring, or in any manner disposing of, alien- 
ating or affecting the right, title and interest of the defend- 
ant in the patent rights transferred by and described in 
said contracts, and from dealing with them in any way by 
which they may go into the hands of any one, save subject 
to the rights of complainant therein. That the United 
States Gramephone Company be enjoined from effecting or 
carrying out any scheme of consolidation with the Consol- 
idated Talking Machine Company of America, or any other 
corporation. That it be required to produce and file with 
the clerk, pending the determination of the controversy In 
this case, all the originals of the said patents and improved 
ments thereon, the subject of the contracts aforesaid, and 
for general relief. 

On 4 October, 1900, upon filing the verified, bill a 
temporary injunction was issued, with leave to defendant 
on 20 days’ notice to move to set it aside. On 5 Novem- 
ber, 1900, the defendant gave notice of a motion to dissolve 
the temporary injunction, and_on 6 November filed its 
answer to the bill. On 380 November, 1900, the motion 
came up for a hearing, and was postponed by the Court 
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until certain depositions could be taken by both sides. On 
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24 January, leave was given to complainant to file a 
supplemental and amended bill, in whieh is set out in full 
the alleged agreement for consolidation of the two Gramo- 
phone Companies. It contains practically the same prayers 
as the original bill. To this supplemental amended bill 
the defendant demurred—first, because no cause is stated 
entitling complainant to the relief prayed therein; 2d, be- 4 
cause the Consolidated Talking Machine Company. of Ame- 
rica and Charles Adamson and the Berliner Gramophone 
Company weré necessary parties to the bill; 3d, because 
they are non-residents of this District, and cannot be com- 
pelled to answer herein; 4th, there seems to be a defect in 
this ground, which is in these words: 


‘«'That there is not any person or persons or corpora- 
tions, who or which have or has a common interest with 
the said Consolidated Talking Machine Company of Ame-~ 
rica, or the Berliner Gramophone Company, or Chas. - Ad- 
amson, or the persons who signed the agreement of June 
15th, 1900, either collectively as a class or individually, 
whose interests in the said bill affects and who will be 
affected if the relief prayed for is granted.’’ 


5th. Because by plaintiff’s own admission he has a 
complete remedy against the Consolidated Talking Machine 
Company of America and, therefore, his remedy is against 
that company, and not this defendant. 


On 27 April, 1901, defendant moved to dissolve the 
injunction granted 4 October, 1900. The court did not 
pass on the motion, but on 15 May, 1901, entered this or- 
der: 


1. The plaintiff, Frank Seaman, shall, within fifteen 
days from this date, enter into astipulation with the United 
States Gramophone Company, whereby he shall agree upon 
his part to carry out in good faith, and in all respects, all 
the terms, covenants, agreements and stipulations contained 
in the contract of October 10, 1896, between him and the 
Berliner Gramophone Company ; and the said United States 
Gramophone Company shall likewise stipulate within a 
like period of time to carry out and perform all the agree- 
ments, covenants and stipulations contained in said con- 
tract, so far as the same were to be performed by the said 
Berliner Gramophone Company, that is to say, the United 
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States Gramophone Company shall take the place under 
said contract of the Berliner Gramophone Company, and 
perform the said contract just as it is provided therein to 
be performed by the Berliner Gramophone Company. 


‘*2. Shonld either the said Frank Seaman, plaintiff, or 
the United States Gramophone Company, defendant, with- 
in the time aforesaid, fail to enter into such stipulation, or, 
if entered into, fail to carry out the same in good faith, in 
all respects, then, and in that event, the motion to dissolve 
the injunction, awarded in this cause on October 10, 1900, 
is continued until June 12, 1901. Should said stipulation 
be entered into, however, this decree shall not be construed 
so as to relieve Frank Seaman, the plaintiff, of the per- 
formance and execution of any covenant and agreement to 
pay the United States Gramophone Company the royalties 
provided for under the contract of October 10, 1896; but, 
on the contrary, it is the intention of this decree to declare 
that said royalties shall be paid to the said United States 
Gramophone Company, if said stipulation be entered into, 
in the same way and in the same amounts as provided for 
in said contract. : 

‘*The said stipulation, if entered into, shall in nowise 
prejudice the rights of any of the parties to this or any 
other litigation, and it shall only be in force and effect un- 
til the further order of the court, and in no event Jonger 
than the end of the Jitigation now pending in Virginia be- 
tween Frank Seaman and the Berliner Gramophone Com- 
pany.”’ 


On 5, June 1901, defendant filed its answer to the 
amended supplemental bill. Efforts were made to prepare 


the stipulations ordered by the court, but it appears by an 


order of 15 June 1901, that the defendant had not sicned 
the stipulation. Whereupon the court on 15, June 1901, 
directed that the United States Gramophone Company and 
the Berliner Gramophone Company should both sign the 
stipulation within ten days. If they did not do so, the mo- 
tion to dissolve the injunction would be overruted and the 
same continued. On 15 June 1901, defendant filed his 
petition for leave to appeal, with assignment of errors. 
The appeal was allowed and the cause is here. There are 
twelve assignments of error, as follows: 
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‘Ist. It was error toaward the injunction of October 4, 
1900, without notice to the defendantcompany. The order 
awarding said injunction is hereby referred to and made a 
part of this assignment. 


‘Qud. It was error to make and enter the decree of No- 

vember 30, 1900, instead of hearing the motion then sub- , _-— 
- | mitted to dissolve the injunction, due notice of which had ~ 
been given. 


“3rd: It was error to permit the plaintiff, without notice 
me to the defendant, to file his amended and supplemental 
bill. 
‘4th. It was error to have overruled the demurrer of 
the defendant company to said amended and supplemental 
bill, as was done by the decree of May 15, 1901. 


“Sth. It was error to have rejected the stipulation tend- 
ered by the defendant company in pursuance of the re- 
quirements of decree of May 15, 1901, and to have re- 
quired the defendant company to make another and new 

° stipulation as was done by the decree entered in this cause 
June 15, 1901. 


‘6th. It was error to make and enter the decree of May 
15, 1901, and by that decree to require the parties, plaintiff 
and defendant, to enter into any stipulation whatsoever. 


‘**“7th. It was error in the decree of June 15th, 1901, 
which put upon the defendant company the necessity of 
procuring the execution of the new proposed stipulation 
by the Berliner Gramophone Company, and it was error to 
enter the last order of June 15th, modifying previous 
orders and decrees. | 


‘ ‘* 8th. It was error in the decree of June 15, 1901, in 
~ providing for a new stipulation, and further providing 
that, unless the new stipulation was executed within ten 
days from the date of said decree by the defendant com- 
; pany and the Berliner Gramophone Company, the motion 
J to dissolve the injunction awarded October 4, 1900, should 

stand overruled, and the injunction continued. 


“9 [It was error not to have sustained the motion of the 
defendant company to dissolve the said injunction awarded, 
as aforesaid, on October 4, 1900, 
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‘10th. It was error tooverrule the motion made by the 
defendant in the order of May 15, 1901, for an inerease in 
the penalty of the injunction bond. 


“Tith. It was error to have entered any decree in t' is 
cause alter the first regular term of the court held after 
October 4, 1900. The next regular term of the said court 
after October 4, 1900, being fixed by law to begin on the 
10th day of January, 1901. 


© 12th. There are other errors apparent on the face of 
the record on account of which the Appellate Court will be 
asked to reverse the proceedings had in this cause.’’ 


Simonton, Circuit Judge: 


The record is large and confusing. It is essential 
therefore to keep in mind the question and the only ques- 
tion which presents itself to this court under this appeal 
at this term. 

It is an appeal from an interlocutory order. And the 
only order from which an appeal can be taken at this stage 
of the case is the order of 15 June, 1901, continuing the 
injunction. Under the Act of Congress of 1900, 31 Stat- 
utes at Large, 660, appeals lie from interlocutory orders 
granting or continuing an injunction, provided the appea' 
is taken within thirty days from the entry of the order. 
The first temporary injunction was granted October 4, 
1900. The appeal in this case was 15 June, 1901. So the 
ist and 9th assignments, of error need not be regarded. 

With regard to the other assignments of error, they 
are directed Jargely to the merits of the case and bear in- 
cidentally on the question as to continuing the temporary 
injunction. Was this improvidently awarded ? 

The rule upon this subject is clearly stated in Welsbach 
Light Co. vs. Cosmopolitan, 104 Fed. Rep., 84, and it 
applies as well to the granting as to the refusing to grant 
an injunction, ‘* In determining in a given case whether 
the Circuit Court erred in refusing an injunction, pending 
litigation, it is to be remembered that such injunction in 
no case is a matter of strict right. The application for it 
must be addressed to the sound discretion of the court. It 
may be granted or refused unconditionally or on terms. 
Upon appeal ordinarily the question is simply whether the 
court acted improvidently. Only when clearly erroneous 
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will the order be reversed. See also #Ritfer vs. Uluawan, 
42 U.S. App., 268. In the case at bar, the record pre- * 
sented grave questions requiring careful deliberation. 
There were charges and counter charges. The facts were 
complicated and needed full investigation. Another court 
of co-ordinate jurisdiction was engaged in the same inves- 
tigation and examination and had issued its temporary 
injunction. The case was evidently auxiliary to the case 
referred to pending in the Western District of Virginia, 
and was brought in the District of West Virginia solely 
because the present defendant refused to waive its privi- 
lege of trial in the district of its residence. The court 
below clearly was impressed with the comity due to the 
court in Virginia. The learned judge, who had had the 
widest experience, gave the case his most careful and patient 
examination. Hecame to his conclusion slowly and not 
improvidently. Under all these circumstances, it seemed 
to him desirable that the stafus guo should be maintained, 
certainly uncil the main issues should be passed upon and 
determined in the case before the Circuit Court of the 
Western District of Virginia. We are not prepared to say 
that the action of the court below in continuing the tempo- 
rary injunction was improyident. Its decree is 


Affiemed. 
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. UNITED STATES GRAMOPHONE COMPANY, 
APPELLANT, 
3. 


FRANK SEAMAN, Apprtier. . 





10 the Honorable Judges of the said Court + 


The United Siates Gramophone Company, appellant, re- 
specllully asks a rehearing of the decision of this court 
dated February 4, 1902, 

The learned judge who pronounced the opinion in this 
cise bases it solely upon the ground, that the court is not— 


‘‘Prepared to say that the action of the 
court below in continuing the temporary in- 
junction was improvident.”’ 
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We respectfully submit that the ease was not heard upon 
i mere motion to dissolve, but Was, us na matter of fact, 
heard upon its merits, as we will undertake lo show in this 
petition, Your potitioner relies Upon the following grounds 
for a rehearing : 

First. That it was « improvident for the court he- 
low to have entered the decree of June 15, 1901. 
The question was not so much the dissolution of the injune- 
tion as it was the decision of the Cuse.upon its merits. Lhe 


merits of the case are as fully developed by the pleadings 
1d10—] ' 


a 


FLO eM TITHE I AE AAAI Hi OEY KW PERPTE Pi  e 



























ee 
© 






2 owns ome 
= Ss oe 



































and the evidence as they willever be, no matter how much 
more time is consumed in the taking of evidence. If they 
were not tally developed, then it is net the fault of your pe- 
lioner, for the reason it acted in technical and strict accord: 
snee with the peremptory order of Novembr 30 of the court 
below, and submitted its case ta the court, fally made up, 
on the evidence and the pleadings—as fully as it could were 
more time given it. If the appellee failed to do this, it is 
yespecUnily but earnestly submitted that his neglect in this 
respect should not be charged to the appellant, nor should 
it he made the sufferer either by over-conlidence on the part 
of the appellee, or by his failure to supply the court with all 
of the evidence at his command. 

It will be noticed conspicuously, that the court below 
positively declined to hear the motion to dissolve on No- 
vember 30, 1900, on mere ex parte affidavits, butit required 
the appellee to take his evidence by depositions, after 
notico, within thirty days, and the defeudant, likewise, 
to take its depositions within twenty days, and it 
eave to the plaintiff, the appellee here, ten days within 
whieh to rebut. It will not be denied by this court, how- 
sovver much it may be denied by counsel, that it was the 
duty of the plaintiff to make his case out by the deposi 
tions which the court directed him to take, nor will it be 
denied that if the defendant, the appellant here, put mn no 
evidence at all, there was anything on the part of the plain 
Hill to be rebutted. 

The plaintiff, im obedience to the order of the lower 
court of Noverber 30, laid his evidenee, in the shape of 
depositions and documents, before the court, using for that 
purpose tivo or three days beyond the limit of time accorded | 
to him by the court. Tle was in duty bound to make out 
his ease in chief, and the defendant was in duty bound to 

take out its ease in rebuttal of the plainufl’s evidenec and 
in support of is pretensions wilbin the twenty days allowed 
hy the order, or else submit its case ut its peril.” Tho de- 
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fendant took no depositions, but relied upon its documentary 
evidence. On the last of the ten days the conmpliinant un- 


dertook to lake evidence in the shape of depositions, w 
it adiissible at all, could only be admissible in Sup 


hich 
ork of 


his case in chief. The case on the pleadings was matured 


fully on June 15, 101, which day was 


during the reeular 


session Of the Circuit Court for the Northern District of 


West Virginia, and at which time the record was 
plete, both as to pleadings and evidence, as it could ey 
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and therefore it is submitted by your petitioner that this 


case was not heard upon a mere motion to dissoly 
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junction, but as a matter of fact was heard upon its fully- 
developed merits, both as to pleadings and evidence. ‘The 


court bad refused to hear it upon the mere 


motion to dissolve 


“uml had peremptorily required its presentation on its 
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There was 


no ground for a continuance of the case on its merits, so far 


a3 the record discloses, nor 
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on the single ez parte question of 
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These depositions wert taken to support tlie allegations ® 
of fraud, and the notice expréssly asked that they shautd he 
considered on the motion to dissulve, and the courts atten. 
w fact that they were taken under 
Jackson, of November 30, 
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tio is again called to th 
the poreniplory order of Judge | ; | 
900, and for the express purpose ol cuabling ie court lo 
see whether or not there was any ground of fraud which 
would support the injunction, | 
Second, That it 1s respectfully submitted that 
the case of Welsbach Light Company VS, Cosmo- 
politan, 104 Fed. Rep., page 84, cited by the 
learned judge in his opinion, 1S not a case in point 
on the question involved here. ‘ he learned judge, 
cites this case as supporting: (he proposition 
Tho following is (he hungry : 


‘The question is not 
an injunction, as it w. 
because the only tw 
which referred to the 
first and ninth, and t 
first and ninth assign: 
lt is apprehended, tl 
question of the provi 
injunction cannot be 
taken from the order 
mitted that this prov: 
81 Statutes at Large 
granting injunctions, 
notice to the defen 
grninted without nol 
respectfully submitter 
or not the lower cour 
cial discretion when 
after a hearing of | 
Welsbach Light Com 
the question only of 
judicial discretion, i) 
and not in the co) 
being granted. 


hy his apiutony, 
laid down ta his option. | : 
W'Phe record is hirge and contusing. [1 is essential 
therefore to keep in mind the question and i 

only question which presents itsel! to this cowl 

under this appeal at this term. ae 

“yt is an appeal from ah interlocutory ee 

And the only order from which an appeal : 

taken at this stage of the caso 15 the oat a + 

June, 101, continuing the dymnmeuon. Ride cae 

act of Congress of 1900, 3i Statutes at Lurge, 0 
apperts He from interlocutory orders eae 4 
continuing an injgancuon, provided the Lene 
taken within thirty days from the ‘entry a e 

order, ‘The first tenpporary injunction Wis ool 
Oetober 4, 1900. ‘Phe appeal mi this case as Es 
June, 1901, So oe and 9th assigninents of errol 
wal vol be regarded, 

"i Sih eke to the other assigninents ol error, 
they are directed largely to the merits of the case 
and bear incidentally on the queshon 8s lo cay 

tinuing the temporary Injunchon, Was this im 
providently awarded ? 
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Meese adil; § “The rule upon this subject is clearly stated in 

or Bix Welsbach Light Co. vs. Cosmopolitan, 101 wed) Kep. 

eM: 84, and it applies as well to the granting as to the 

~~ refusing to grantan injunction. ‘Tn determining in 

allowations “Ff a piven case Whether the Circuit Court erred in re- 

oy sstraotn diel Wve fusingy an injunction, pending litigation, it is tu be 


remembered that such injunction I HO Case is a 
matter of strict right. The application for i nivast 
| | ‘ be addressed to the sound diseretion of the court. 
Poveimber 3u. It may be granted or refused unconditionally or on 
the court bo terms. Upon appeal ordinarily the question is 

fraud which simply whether the court acted improvidently, Ouly 
when clearly erroneous will the order be reversed.” 


-ourt s allen: 
taken uuedey 


Sea gs | ae 


—— 


‘itted that i ae . ie 
‘ ‘The question is not somuch the improvident awarding of 


| ‘ 
vs, Cosino- { a y : ; ; mile : 
= }: : un injunction, as it was the continuance of the injunction 
~ ed by the cnet , 
ase in point } hecause the only two assiguments in the twelve made, 
- : b a i + ‘: # ‘ a + 
ay a ade : which referred to the granting of the injunetion were the 
4 a u ry" 7 ‘ 
eee nee 1 first and ninth, and the learned judge aptly says: * So the 
bas pppoe Tl 
i H . ee ; first and ninth assignments of error need not be ere. 
Ane Lane | ; ee 
hj 5 r ; Ht is upprehended, therefore, by your petitioner that the 
SCsncyyl dal ; . i ; ‘ ‘ - 
Lis i question of the provident or improvident awarding of the 


ion and the 


“to this court injunction cannot be considered now because no appeal was 


taken from the order granting the injunetion. It is sub- 
mitted that this provision of the. act of Congress of 1900, 
S1 Statutes at Large, G60, applies to appeals Jrom orders 
granting injunctions, where the order has been made after i 
notice to the defendant, and not to ex parte injunctions | 
granted without notice. Whether this be true or not, it is 
respectfully submitted that the real question here ts, whether 
or not the lower court acted providently and within a jadi- 
cial discretion when he entered the deerce of June 14, 100, : 
after a hearing of the ease on the merits. The case of 
Welsbach Light Company os, Cosmopolitan, supra, bears on 
the question only of the exercise by a court of a sound 
judicial discretion, in the granting of an injunction, 
wil not in the continuance of the injunction after 
being granted. SSR 
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The eourt, in that ease said that the— 


“application for it must be aildressed to the sound — 
discretion of the court; it may be-granted or refused’ 
aueonditionally or on terms. Upon appeal ordi- 
narily the question is simply whether the court 
acted improvidently. Only when clearly errone ons 
will the order be reversed.” 

i 

This question of the granting of the injunction docs not 
arise here, not only because the defendant company had ne 
opportunity to appeal, for the reason the injunction was 
granted ee parteand without notice by the judge in yacation, 
as your petitioner understands it, but also because the opinion 
of Jadge Simonton completely climinates the consideration 
of the eranting of the injunction, when he dechires tliat the 
first and ninth assignments of error need not be regarded, 
and these two assignments relate to the granting of the 
injunetion and the refusal to dissolve. 

Therefore itis apprehended by your petitioner that) the 
question is notwhether the injauction was improvidently 
awarded so much as it is whether the injunction should 
have been continued, after a hearing of the case on its merits, 
Your petitioner has not aceess to the other case of Ritter ev. 
UTnaan, 
cuse refers likewise to the exercise of a judge in the granting 
of an injunction and notin the continuanee of the same 
after it has been awarded. The ease of Welsbach Light 
Co, vs. Cosmopolitan is likewise to be differentiated from tho 
case at bar, becanse it bears upon the exercise of a discretion 
by a court in granting or refusing an injunction, pending 
a litigation. ~ ‘ 

In such a case all the parties would ‘be before the court 
and therefore in a position to appeal, whilst in the case at 
har there was no ease pending in court, and therefore no 
opportunity to appeal. 


42 ULS. App. 263, but it is apprehended that that 
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Thtrd. That it is earnestly submitted that this 

hes thre sot i court should pass upon, in terms, the demurrer, 

teil ee bare tendered in good faith to the amended and supple- 

= mal Se Sit meri bill in the court below. ‘This demurrer 

arly dEronettis raised Important and vital questions, which if determined 

: in favor of your petitioner, would have resulted in an end 

| to the litigation, 

Weetian docesnet ' The judge of the lower court overruled it, and the (ues- 
npny bad tie tien is therefore directly presented to this court. We ask 
njunction was ! the court to pass upon the demurrer directly as a distinet 
dat Xieatlin, question of law raised on the pleadings, just as we have 

| nue (iis opinion | nsked the court to pe Upon the merits of this CASE, nnd 

Ravers Pry Tyee ! not to permit this petitioner to remain in court for years it 
‘resithat tle may be on an unsupported and untrue charge of fraud. 

=> Vie tie rematod, One of the errors assigned is, that the judge of the lower 
anting of the court overruled the demurrer, and that question is now 

| directly raised and is ready for the decision of this court, 
ioner Wiat the = If in ranting or refusing: an injunetion, errors 
oo aie may be right on the facts.” wt, too, although ho 
i be “ePrits, 
pean Sa ' 16 Amer. & Eng. Encye. of Law (2d Eul.), 346 
aiocd tast ttt’ and cases there cited. 
n the granting | 
‘@ of the same i 
‘elsbach Light ; hese questions may be summurized as follows: 

- tiated from the (x) Could the court have determined this case, Or ean it 
of a discretion : ever determine this case on its merits in the absence of 
tion, pending ; Charles Adamson, the Consolidated Talking Machine Com- 

pany of Amorica and the individual stockholders who sigmod 

Are the court : the agreement on June 5,1900? If the court below can not 

in the case at ! now and never ean for the want of jurisdiction pass upon 

l therefore no the validity of the agreement of June 5, 1900, in the ab- 

seneo of these indispensable parties, why send tho ease 

buck, or why should the lower court have stil] continued to 

entertain jurisdiction when it could not, because of the ab- 
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viee Of these parties, finally determine the vital questions 
of the validity of that agreement? 

The prayer of the original bill is in substance and 
elect that this avrcementshallnot be exeeuted, 

The eourt will notice that the appellee abandons in 
his amended bill the relief asked for i” the fonith 
prayer of the original bill respecting the agreement of June 
A, ail properly se, as (he granting of such relief would 
be utterly Tueousistent with the averments mide conecrnt 
ing said agreement; and ib is respectfully submiitted that 
this court oueld, at leasi, to have modified the order at 
June 15 continuing the injunction by striking out thot 
portion Whieh orants the relie! prayed for in said fowih 
praver forthe reison (hat it i oa “plain error,” which an 
der rule TL this court will of its own motion correct whether 
it he or be not assiened as an error, 

Leaving ont of question for the moment the port that 
sulin weTroecMienl liad already been executed, the court is con 
fronted with Cie proposition that itis called upon to mallets 
(his verecment in the absenee of all the parties to if, Cun 
there be any question that Adanmison, the vendee or pie 
Choser, can diainlat lis action againt the individual stock 
holders for a failure to comply with that agreement? fs 
there not as little question that the individual stockholders 
enn natikicio thei aetian against Adiwason for any breach 
of the comntrael on his part ? Must it not therefore be true 
that if this court prevents the stockholders and Adiiu-on 
respectively from performing this eohlrivel, it will du se 
without giving to them aday in court ? 

The case of Shields vs. Barrow, 16 Tow, 130, is directly 
In pommt on this question, In that ease the court held that 
it was without jurisdiction to rescind a contract in the wh- 
sence of parties tod, The sam and substance of the prayer 
in this case as that the court shall stop the exceution of 
this contract, by other words, end it, when the parties to it 
are tet before the court. 
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, 
‘It is respectfally submitted that this is too imporant a 
question, Involving great pecuniary rights and interests of 
parties, not to be passed upon by this court. ; 


(b) It is not contended that Frank Seaman was a party to 
the agreement of June 5, 1200, nor to the contracts bedween 
your petitioner and W. C. Jones, of September and October, 
1805. It is only contended that your petitioner made (hese 
contracts, so far as W. C. Jones is concerned, and that the 
agreement of June 4, 1900, was made by the stockholders. 
It is not contended that your petitioner was a party to the 
contract of October 10, 1896, between Seaman and the 
Berliner Gramophone Company, but it is contended only 
that your petitioner had notice of that contract. Will this 
court say that mere notice of this contract imposed any 
duty, much less obligation, on your petitioner. Your peti- 
tioner had no rights under the said contract of October 10, 
either to prevent its execution or lo compel its enforcement, 
for the simple reason it was no party lo it. It knew of the 
contract it admits, but it is earnestly submitted that this 
mere knowledge imposed upon it no duty, and therefore 
that its mere silence can not be construed as an estoppel 
upon its rights to eancel the contracts of September and 
Oetober, T8045, 

Your petitioner asks the earnest attention of the court to 
the fact, that whatever its rights were and whatever its 
duties and obligations might have been or are, they all 
arise out of the contracts of September and October, 1895, 
wl not out of the only contract with which Seaman is con- 
nected, that of Oetober 10, 1896. Seaman was therefore a 
mere stranger to the contracts of September and October, 
1895, as well us to the agreement of June 5, 1900, an exe- 
eufed agreement before the institution of this suit. ‘The 
facts in this ease, undisputed and indisputable, show that the 
Berliner Gramophone Company, the assignee of Jones, was 


in defaultin this; that it was not promoting the Gramophone 
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business, and therefore was keeping out of the pockets of your 
petitioner, the royalties—the essence of the coutraet—pre- 
Vided for ly the contracts of September and October, 1805, 
Will this court say that, in the absence of fraud, Seaman 
has either a moral ora legal right to stop your petitioner 
in the enforcement of its contraet With another person ? 
Will this court say that Seaman, without an offer of security, 
shall keep this petitioner out of its moneys, which it: has 
contracted to receive and which it had been receiving until 
Scuman aod the Berliner Gramophone Company began their 
litigation? What rights has Seaman to interfere in this 
nutter in the absence of fraud? The ease of Roebling, 30 
Mel. THE and Ellerman, 105 U.S. 166, cited in the brief, 
show that no one but a stockholder, or some person having 
a pocniMary interest undera contract, can interfere by in- 
Jubetion, even though the proposed action of the directors is 
ufted vires, Your petitioner submits that here is a plain 
rivht sive ib by a plain contreet, whieh it) lad a rivlit to 
lo dnake, Which ts sought to be interfered with by a mere 
stranger to that contract, upon the single ground that one 
of the contracting parties, to-wit, your petitioner, had notice 
of the contriet of October 10, 1896, when ag a matter of 
fact your petitioner was under no duty by reason of (hut 
coutraet, nor had it any rights of any kind thereunder, 

It is carnestly submitted that unless Seaman will offer, 
aud slows offer, to put your petitioner in equally as good a 
Sittmation as it had under its contracts with Jones, and thus 
pitt it inta the possession of its income, he will not be 
lead i oa eourt of equity, in the absence of fraud, 
not averred only, but proven by satisfactory 
evidence. Your petitioner deems it unnecessary, in 
thi- petition to rehear, to do more than to call 
the courts ettention to these two inipartant grounds of 
demarrer, The others are relied upon, but the two ud- 
verted to here overshadow the others in importanee, and 
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1] 
it is respectfully submitted that this court should pass spe- 
cifically upon these important questions, involving, us they 
do, yital and material questions of practice and luv. 

The attention of the court is expressly directed to the very 


conspicuous fact in this case, that no creditor and no stock- 


holder are making any objection. Tt would be a different 
question if the stockholders were to claim that the board of 
directors of the company were acting ultra vires, or if a 
creditor were to claim that the assets, which stood us a se- 
curity for his debt, were being diverted, but the fact is 
emphasized that Seaman, a stranger to the transac- 
tion, is permitted, on a false ground of fraud, to stop the 
whole machinery of the company and to prevent the stock- 
holders from the exeeution of their contract, to which he 
wasastranger, This, we respespectfully submit, is inequita- 
ble and unjust. 


Fourth, That the whole GRAVAMEN and the 
SOLE ground of jurisdiction in the bill and 
amended bill, was the allegation, that your peti- 
tioner was engaged in a fraudulent and unlawful 
conspiracy with the Berliner Gramophone Com- 
pany, to enable it to end the contract of October 
10,.1896, between Seaman and the Berliner Com- 
pany, 

Without this allegation, the bill would have been without 
any equitable jurisdictional fact. Jt was this allegation, 
mut this alone, that would give any pretense to the 
mitintenance of jurisdiction in a court of equity. This 
court will not say that the jurisdiction of a court of equity 
cin be maintained upon the mere averment of this faet, 
but it will say, as a court of conscience, that the fact when 
averred inust be established by proof. It is earnestly sub- 
mitted that there is no proof, whatsoever, in this record 
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that tends even to establish this grave and serious charge, 
Will this court permit a party, complainant or de- 
fendant, to seek its jurisdiction upon a mere alle- 
gation of fraud, without any proof of the fact ? 
Whilst courts abhor fraud, they will in every case require 
(he proof of it either directly or indirectly, and they will 
hal permit its jurisdiciion to be unjustly or unfairly o- 
voked unless the party who makes the ale@ation of fraud 
stands prepared to furnish to the court by legal and proper 
evidence the reasons for wand the proof of such an allegation, 
Courts of equity will not permit their jurisdiction 
to be imposed upon by bare, naked, unsupported 
allegations of fraud, 

Your petitioner requests this court, in serious earnestness, 
io scrutinize with eritical care the whole record of this cise 
to find any justification or warrant for the charge of fraud 
Your petitioner must be permitted to repeat 


wovtnst oh. 
that this whole case binges upon the allewation of fraud, 
averred in the bill, denied absolutely in the auswer aud 
Wholly unsupported by the proof "Phis, toa, in the fee of 
the fret that full opportunity was given to the appellee 
to support this charge of fraud, by evidence, thirty days in 
chick and ten days in rebuttal, and yet your petitioner avers 
the fhet to be that Uhere is not in this large record a single 
particle of proof that supparts, or tends to support, the only 
allevation in the bill which will support the jurisdiction of 
a court of equity. 

In a case in the Circuit Court, just decided by Jndge 
Gray, of Delaware, involving the question of the consolida- 
tion of two traction compunies, he lias deelared with en: 
jliasis that fraud will not be presumed, but it must 
be proven by the clearest and most satisfactory 
proof, This is no new rule, but is one well recognized in 
all courts of equity. Your petitioner has not necess tu this 
ease, out it will be seen on the first page of the Washington 
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18 
Post of February 14, 1902, and this comment upon the case 
ix based on that newspaper report. a 


rifth. That it is submitted with earnestness that 
this case is not and was not auxiliary to the case 
pending in the Western District of Virginia, be- 
tween Frank Seaman and the Berliner Gramophone 
Company. ‘This case stands upon the single aliceation 
(ait there was a fraudulent conspiracy between your peti- 
tinier and the Berliner Gramophone Company to destroy 
Seaman’s contract with the latter company, whilst the other 
case In Virginia stood upon the allegation contained in 
Scuman’s bill, that the Berliner Gramophone Company had 
Violated its contract with him, and that he was entitled, 
lecnuse of the exclusive character of the article which con- 
stituted the subject of the contract, toask a specific perform- 
anee, either affirmatively or negatively, of his contract. 
‘This will show the difference between the two cases. ‘Che 

One Wis HP HoOWwlse dependent typo the other, HOP HeeOssi ry 
toitsaid. Tho charge of fraud is based upon the allegation 
that your petitioner wasexercising its right under its contract 
tocnd ils relations with the Berliner Company, whilst the 
the other case was dependent upon the fact—a pure question 
of fuct to some extent—of whether the Berliner Company 
had kept in good faith its contract with Seanimau—a contract 
with which this defendant had no right of interference, 
nor rights either of prevention or of enforcement. The 
question in Seaman’s case in Virginia was— 

“Tlas the Berliner Gramophone Company violated 

its contract with him without cause, and if so, has a 

courtof equity jurisdiction to redress his wrong?” 


The first question is one of fact averred in the bill and 
denied in the answer, and the second question is one that 
Bucs to the jurisdiction of the court, sitting as a court of 
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equity, This court by its opinion of July 6, 1901, has held 
that whether Seaman be right or wrong, a court of COL 
was without jurisdiction to enforce his right or to redress 


his wrone,  "Phis opinion stands now as the law of the eon. . 


troversy between Seaman and the Berliner Gramophone 
Company—the irrevoeable and irreversible law, because neo 
appedtat this day will lie from that opinion nor is it within 
the power of the court to rehear it. [lence your petitioner 
submits that if it be true thata court of equity was without 
Jurisdiction to give the relief prayed for, then the proceeding 
in Virginia has been ended and finally ended, and that 
therefore this proceeding in West Virginia cannot be beld 
to be ancilliary to a proceeding that has already been dis. 
missed for the want of jurisdiction. It is earnestly submit. 
teal by your petitioner that it is immaterial whether the 
fraud charged be proven or uot, if as a matter of faet 
the court in Virginia was without jurisdiction, and that a 
courtof tuaw was the proper tribunal to redress the alleped 
wrone, beeause it is advised that so long as there is ne pre 
cecding in Virginia, maintainable iaa court of equity 
this proceeding cannot be in) any sense auxiliary to it. 
The attention of the court is called to the facet that the 
amended bill in the Virginia suit, is not a part of 
the record of this suit, which was pending in West Vir 
einit. Phat bill was never fled ug an exhibit, nor was the 
proceeding in West Virginia in anywise based upon it, hut 
the: charge was that the original bill, which constituted the 
initial pleading in the case, was an auxiliary proceeding ta 
the suit in West Virginia, Now, the fact is, that that origi 
nal bill, claimed to be anxiliary to this proceeding, has been 


dismissed, and therefore your petitioner suggests, with des - 


ferenee, hat the ancillary proceeding, if such it be, must 
likewise be dismissed, 

Your petitioner does not criticise the exereise of the spirit 
of comity and courtesy that should always exist batween 
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the courts of different jurisdictions, buf it docs submit that 
this iy vot a case for the exercise of that most commendable 
dectrine, because it says that the two cases invelye wholly 
different questions, utterly independent of each other, and 
the one neither? necessary nor helpful to the other, and 
therefore not auxiliary. The question, therefore, which 
your petitioner presents is, whether this case shall be sent 
lwek to the lower court there to remain undecided until all 
of the litigation between Seaman and the Berliner Gramo- 
phone Company is determined in the lower court und 
then on appeal to the higher tribunals.- It is earnestly 
sulmitted that this would be a harsh exercise of equity 

If tho status quo of these parties is to be preserved and 
maintained, it is submitted it will be at the serious loss 
amd expense of this petitioner, If tt is to wait indefinitely 

becuuse it will be indefinite if it must wait until the liti- 
gation between Seaman and the Berliner Gramophone 
Company is determined, then it must be held to be obliged 

to submit to great loss for a wrong with which it has Jad 

nothing to do, and yet this jurisdiction cannot be main- 

tained except upon the ground that this petitioner has done 

a wrong and there is no proof fo sustain it. 


sixth. That your petitioner most earnestly begs 
this court to look at some of the hardships that 


will be imposed upon it by the continuance of this 
injunction upon it. 


(x) It has been without income since May 1, 1900, al- 
though it has the right under its contract with Jones to end 


the contract and thus put itself in a position to earn un 
icone, 


(4) Seaman offers no substitute for the income which it 
Was receiving on May 1,1900. He does not offer to take the 
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place of Jones or his assignee and.aperate the contract as 
they were operating i, when this injunetion was awarded. 

(c) ‘The patents in this case run for seventeen years only, 
and the date of the latest patent is in 1895, whilst that of 


the carliest antedates that by several years. These pittents: 


will most probably expire whilst the status quo ds being 


|) reseryv el 5 


(dq) The bond given in this ease for the protection of your 
petitioner is only $6,000, not equal to the monthly CATH 
of your petitioner under its contracts of 1895. A sity 
sueculation will show this court that between the date of the 
injunetion, October +, 1900, and the preseut time, it has lest 
considerably in excess of one hundred thousand dollars, 
Your petitioner thus presents a case of a right: without per- 
nussion fo exercise its remedy; of a loss without redress, 
aud of the irremediable loss in the fact that its patents are 
fast expiring without the power of renewal. 


In conclusion your petitioner respectfully sub- 
mits that if his honor, Judge Jackson, considered 
the merits of the case in signing the order of June 
15, it is both proper and meet that the merits 
should be considered by this court in deciding the 
question of “improvidence”’; but that if he did 
not consider the merits, after having refused to 
hear the motion to dissolve upon ex parte affida- 
vits and requiring the parties by the peremptory 
order of November 30 to develop the merits by 
the taking of their depositions as was done there- 
after in compliance with said order, his action 
was clearly “improvident.” 

Your petitioner, therefore, earnestly asks this court te 
reconsider this case, for the reasons herciubefore presented 
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wand for others that might be presented, and either to keep 
this case upon its docket and thus save il the expense of 
another appeal, or else to render a deeree on the merits of 
- ihe case, such as should have been rendered by the court 
lwlow. And your petitioner will ever pray, ete. 
UNITED STATES GRAMOPHONE COMPANY, 
By Counsel. 
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We, the undersigned, practicing lawyers in the Civeuit 
Court of Appeals of the United States, for the Mourth Cir- 
cuit, hereby certify that in our opinion the judgment or 
ilverce of said court, entered in the eause of the United 
Stites Gramophone Company os. Prank Seaman, 


| : on Meb- 
mary 4, 1902, should be reheard and reviewed. 
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United States Circuit Court of Appeals, 


FOURTH CIRCUIT. 
No. 419. 


Appeal from Circuit 
Court of the United 
states for the North- 
ern District of West 
Virginia. 


United States Gramophone Com-> 
pany, Appellant, i | 


Rersus ; 





Frank Seaman, Appellee. 


Peririon oF UNITED StTaTES GRAMOPHONE COMPANY, 
APPELLANTS, FOR REHEARING. 


[Presented Feb. 19, 1902. Decided March 18, 1902. ] 


Before Stmonton, Circuit Judge, PuRNELL and WappiLt, | 
District Judges. | | 
Per Curiam: | 
This case was submitted after a very full and elabo- 
rate argument on both sides. [t has received at the hands 
of the court careful consideration. We see no necessity 
for any further discussion. 
The petition for rehearing is 


ii 
———eee 7 


Lefused. 


a. 
a 
\ 7, ‘ - 
— ee a Re le a a a i 
. 
2 


- 


Raymond R. Wile | 
Research Library 


* eet ac ¢ Sted ee 


cg 
. _ == ‘ 
ee cn et aE ME igh Steen es ae hg eee 
PE ote. a aires geen Se des tees igs: Se re 
es. egy ili ea Ne ee, Lag Bap) = “ly me ae 5 cy 
= 5 oii Lc pe ees ee ae ee ee ee he 
Paces en are ets Ea : Z A tp rey 
PPE wen cnae toes ret, eh EAE oma: Roem 
iP ae ea * i inet a, i, ce : reget: | 
ee ee =F af ¥ & = c= = 
a ; ay ss ~SEe-O4 
3 a2 a = =o = ] 
Ls a rts = oO r 
. LT 4a - =~ *S Yi 
= = * .. a = i x = t = * : oh i + “Fr (peas } * = =“ a d ‘ 
: 5033 ai{ Sot fol ihe atte op TE Pair: Fem Os 3: 7 go. 
- a # aa at 
a . - 
_ . r = = J 
res ay me aa ie a | = Fr 
Hie re Ses NR Ses cor as FR COLE ETH 
/ 





‘i = 
. =o _ = = : —— - 
: =i : ® Lr Se as % am = 4 eg Se Ee a sacs =. 
Co Meet Jt Re epee ee emer ere 
= ei a ee a oe wee Be = . # < . 2 a 





* 


i , : “| oy Pr S. rrp 


— Cerra) 
jr 
® 
a 
4 
Pa 
1 
fl 
ae 
. a 
a @ ; 
ra 
cr 
= 
= 
a 7 
+ 
= i 
Le 
b 
ae | 
+ 
i 
* 
* 
— 
1 
‘ele 
a 
— + 
4 
- 
a 
me 


a 
: . 
fe er eee 


‘ [as 
ao 
— 
e Ft 
— 
a 
Pa 7 
——— 
—— 
2 








- 7] 
= —_= = = =— i. 
i 2! : 
he F + i‘ ‘— a, ae! "che i et 
* = i * ra * 4 = fe 2/5 * =. cre = = 
j i ' a f f t a i) Fs ' 3 . i ya . J I a a’ ee re am = 
. alm 5 ay 
5 Letice eae +". 
ti “t 
= a = * = = = Aa . L' 
; 7 r 7 r , = = . ‘ i a r r =_ 
fis fo ee : t & ; \ hier (eT Dah eae: e 
: ‘ 
= a + i 5 c= - a : = . ‘4 t k . * 7 Pa i : . + r 
Lt a s 
in : : - = # 5 = 
| 
rs a t ‘ . : 1 ‘ { fi. i os 
.' ‘ i i fa re ‘ 
V 
7 4 
a 1 Fs a . a 
s Be i 
| at 7a i = c i i F’ J . a a= 
+ 
= 5 
4 * Gi : 
= 
= di i 
J " + 
- . 
' | 
¥ 5 hs iin a 
oa : : 1 eet ae i a en ie end gn ST get 
( () (D J) 
7 


(> (2 - (> 


q) 


- 


oN Ea 





. e ‘as 
w 
- * tee * op mi 
r re ? a. any 
bi : ‘ (tthe Ah 
i GPayicnnene Litigation 
| cae " 
Mirek Be re. 
is. | 
J C 2 ff - te uf | - : 
, | Sur: CU rr of gras shh arises” ete 
fe a ad J o «ee = eae i ha eee aoe 
; VM AaARLP ALL Uf DO PDP a aE bord Se 
mp re, cf fi 4 raat 
Berrywrtle, Lit. Soe 
Fo ao 7 
‘: Maren Ltn, Laos 
Hon. Js de JACKSON, 
eS: aateaca RRS 
' a rhe 0 ay “ea 7 °Y¥ ss tT bores : jt esi 
= = FAT E7So5 Seater Vey ae ae 
= - & 
ie TS puaee Pilea t— 
EF know that vou will conpratuate me upon the fast that: 
ve have af last woindl up ali of the GramcpnAne Litivration ian vous, 
State, Vinvinin, blavare,New Jersey ,rannsyivanie and New Yorn, fhweajiise 
thpee suits in all. J Bape 
| Pare 
a o- J *y = ' 4 = ne i a, .. a “+ “Ty , ae 
‘3 This is ths last dacres to ha citered,and 1S a5 vou ser) mes: 
i oe 
eonceant of all vartias, It disnoses of all rintters in disniute hetveen 
yt] the patties under the nleaclings and under the several cout2acts in.) 
1 iT j % r e i i aaa ors am 
: yolved in the suit in your court. J congratulate you that you wxlb:. 
' ro eat Np 
, ne ee TD 
' not be botherad with me again in this esse. I knov that IT have hothered 
t 
= ‘ a a lg > 
b, 
i: vy1 in the vast somewhat by mr persistency and pertinavity, and if I 
dy Nave fone so, I am in a humor to apologize to you for eve® having 
pas rorried om anmovad vou when vour court was in session or when von “* 5 = 
vase OT" Sipe Daeien,. 
May ET hops that vo will have a lone judieial lite vet before 
~ “3 ~ Sanh mye contents , prosnpanity and hapiiness mav be avarded* 
r CRT a PLT eLONe gi wart tas Aa VN “F371. aro Na fond. «4 stake a +, 
‘ , os te PES OCAIes fl ATR lean. AS Vote ALL you be food enowrn to 
! Cis BEALS TronseAns 1ianrss petl Hand Lt to ti. Yellicker, and Lat nin 
eyes 20, an thm Lat's noth thank. the Lord we are at an end ofa 
—_ 
2387 EVO LAM cE 34 AS A NPOCRACT AG IS FLEATLON. . 
= a 
* 7 
VLEET Vo ea yey weil, and with tle wamest personal 
ST mee + ey eres 
a SSCAReS Ge AL, aM, 6 Ses 
y Vary tyavlay wours F- 
= = he . - 


Raymond R. Wile 
Research Library 





W THE CIRCUIT COUR? OF THE UNITED STATES FOR THE NORTHERH : 
DISTRICT OF WEST VIRGINIA. : 





FRANK SEAMAN, 
Complainant 


. UNITED STATES GRAMOPHONE COMPANY, 


) 

) 

) 
Defendant ) 





THIS cause came’'to be finally heard,by consent of parties, 


PP a_pch, é 
ff = | day of Feanuam: 


Plaintiff and defendant, this 
1905, on the record, which includes the Bill and the exhibits 
i therewith filed; the demurrer and the order overruling it; the ) 
amended bill and the exhibits therewith filed; the answer of 


the Defendant Company md the exhibits therewith filed; the de+. 


positions of witnesses, taken for both plaintiff and defendant, 

| _ documentary evidence, the Transcript of the Record of this case | | 

; in the United States Circuit Court of Appeals for the Fourth Cir- 

, : cuit, Noe 419; the mandate of the said Circuit Court of Appeals; : 

: all of the orders heretofore entered, and was argued by counsele : 
On consideration whereof, it is adjudged, ordered and dee | 

creed, by consent of parties, that the Bill and amended Billi, be, . 

and the seme are hereby dismissed agreed, and that this cause be 

_ now retired among the causes ended, it being agreed that all the 

matters in controversy between the parties arising under the 

pleadings of this cause, under the contract of October 10th, 

1896, and the contracts of Senteriber and October, 1895, have been 


settled and adjusted between the parties by agreement out of 
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— on a - ei, =e if } ; 
! -Court, but by like agreement each party will pay his and its own | | 
-) | costs. All the rights.of the complainant in this cause under | - | 
\* ‘any of said contracts, are hereby declared to be ended, settled | ) | 
: Seis 
: and determined by agreement, and all other matters in controversy i 
between the Complainant and the Defendant are declared to have 
| . | id 
been settled by like agreement. eu 
| | The Clerk of the Circuit Court of the United States for | 
5 | ‘the Northern District of West Virginia, will enter this order : 
in the proper Order Book of this courte | 
GIVEN under my hand this day of | : 
| ‘February, 1903. , | 
, Sea 
i 
: : es 
: | | ee 
=" | | | 
“4 | . Beet 
; WH consent to the entry of the above decree. 2 | 
pee 
Phat b Peeks | | 
| | of Counsel and Solicitors for : 
| | the Complainan ! | 
: mf 
: i bedi ‘ah itd a 
: ; of Gounse& Solicitors\for | | 
: | the -Defend | | 
; : | 
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